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In the Court of Appeals of the District of 

Columbia 

October Term, 1926 


No. 4395 

Swift & Company, et al. 

v. 

United States of America 


BRIEF ON BEHALF OF THE UNITED STATES 


STATEMENT 

This is a suit in equity brought by the United 
States as complainant, February 27, 1920, under 
the Sherman Anti-Trust Act of July 2,1890 (c. 647, 
26 St at. 209), and the Clayton Anti-Trust Act of 
October 15, 1914 (c. 323, 38 Stat. 730), to enjoin 
certain violations thereof. It was brought in the 
Supreme Court of the District of Columbia, sitting 
with the powers and jurisdiction of a district court 
of the United States under authority conferred in 
Sections 61, 62, 64, and 84, of the District of Colum¬ 
bia Code (Act of March 3, 1901, c. 854, 31 Stat. 
1189, 1199, as amended by Act of June 30, 1902, c. 
1329, 32 Stat. 520, 522), and, with such powers, tak¬ 
ing jurisdiction of this case under Section 4 of the 
Sherman Act, and Section 15 of the Clayton Act, 
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together with Section 291 of the Act of March 3, 

1911, entitled “An Act to codify, revise, and amend 
the laws relating to the Judiciary ” (36 Stat. 1087, 

1167). 

The original petition (R. 2-18) charged the de¬ 
fendants, inter alia , with attempting “ to dominate, 
control, and monopolize a very great proportion of 
the food supply of the Nation/’ and with “ at¬ 
tempting to increase and extend said monopoly ” 
by means and methods thereinafter set out (R. 7); 
and enumerated and described these methods as 
follows: 

(1) The acquisition of ownership in stockyards 
and their appurtenances and privileges. (R. 12.) 

(2) Combinations to prevent competition be¬ 
tween themselves in the purchase of livestock, and 
the sale of meat products, as by percentage pur¬ 
chase agreements, etc. (R. 13.) 

(3) An attempt to gain control of the supply of 
substitute foods, thereby to protect the monopoly 
which they were attempting in meat and meat-food 
products. (R. 14.) 

The petition announced the purpose of the suit 
as being, inter alia, to put an end to monopolies by 
defendants in interstate commerce in livestock, 
meat products, and substitute foods, to prevent the 
continuance of such monopolies, “ and to deprive 
the said defendants of certain instrumentalities, fa¬ 
cilities, and advantages by which they have been \ 

enabled heretofore to more effectively perfect their 


\ 
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attempt to monopolize.” (Italics, supplied.) 
(R. 7.) 

As the remedy sought, the petition prayed the 
issuance of an injunction forbidding in the future 
the various acts and practices by which it was 
claimed the packer defendants were promoting 
their scheme to monopolize a very great proportion 
of the nation’s food supply. This was manifestly 
in harmony both with the elemental nature of an 
injunction as a remedial writ directed against a 
future wrong, and with the authority expressly con¬ 
ferred on the court bv the above named acts and sec- 
lions thereof, “to prevent and restrain violations of 
this Act.” (See infra p. 31.) 

The various defendants filed their answers to the 
government’s petition (R. 19-114), containing de¬ 
nials of certain of the allegations and certain alle¬ 
gations of new matter, the materiality or sufficiency 
of neither of which is here in issue. (See infra, 
p. 24.) 

Upon this state of pleadings, the stipulation of 
the parties consenting to a decree was filed (R. 
114), and the decree so stipulated was made and 
entered by the court, February 27, 1920, with the 
parties’ appearances and consents appended thereto 
(R. 116-128). The provisions of this decree are 
fully set forth in the Record and have been sub- 
stantially summarized in appellant’s brief (pp. 
2-7) and need not be further referred to here. 

The parties proceeded for over four and one-half 
years in reliance upon and in execution of the 
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terms of this decree. Other than to say that sub¬ 
stantial progress was made toward complete com¬ 
pliance with its provisions, the details of this pro¬ 
cedure are not here relevant. The attempts made 
by various private interests, strangers to the decree, 
to intervene either in its support or derogation, 
are equally irrelevant to this appeal, and may be 
dismissed from our consideration. 

After nearly five years’ procedure under this de¬ 
cree, the Swift and Armour groups of decree 
defendants, appellants at bar, filed motions in the 
Supreme Court of the District of Columbia, Novem¬ 
ber 5, 1924, to vacate and set aside the decree as 
null and void. (R. 313, 318.) These motions were 
denied by the court’s order of May 1, 1925. (R. 

341.) 

The present appeals are from this order. The 
United States has moved to dismiss these appeals 
for lack of jurisdiction, and this motion is now be¬ 
fore this court for its consideration, together with 
all points involved in the appeals (Court’s order of 
June 21,1926). 

To avoid confusion, however, the question of 
jurisdiction and those involved in the merits of the 
appeal will here be presented in separate argu¬ 
ments. It is believed this will serve the interests 
of clarity for the Court, since the government is 
the moving party in the former, and the appellants 
in the latter; and since the merits of the appeals 
are not even before this Court unless they are, in 
fact, within its jurisdiction under the law. 


A 

THE QUESTION OF JURISDICTION 

The United States contends that jurisdiction over 
appeals from final decrees in suits in equity brought 
by the United States to enforce its antitrust laws 
lies solely in the Supreme Court of the United 
States, and that appellants have therefore wrongly 
brought their appeals to this court. Memoranda in 
support and opposition to the government’s mo¬ 
tion to dismiss on this ground have already been 
filed with the court, and, for convenience in refer¬ 
ence, the government reprints below its memoran¬ 
dum and reply memorandum in support of this 

motion. To these it desires onlv to add the follow- 

* 

ing summary of its argument, as contained in these 
two memoranda. 

The government challenges jurisdiction over 
these appeals on the following grounds: 

I. The jurisdiction of federal equity courts over 
antitrust suits is purely the statutory creation of 
federal antitrust law. There is no such jurisdic¬ 
tion otherwise included in their general equity 
powers. 

II. Jurisdiction to enjoin restraints and monop¬ 
olies at suit of the United States is vested by these 
statutes in the circuit and district courts of the 
United States; and by its organic act, authorizing 

9142—26 - 2 ( 5 ) 
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it to exercise the powers and jurisdiction of such 
courts, the Supreme Court of the District of Co¬ 
lumbia has been empowered to share in this juris¬ 
diction. 

III. The terms by which the Expediting Act lim¬ 
its appeals in antitrust suits brought by the United 
States directly to the Supreme Court of tlie United 
States, are coextensive with the terms of the Sher¬ 
man and Clayton Anti-Trust Acts, by which juris¬ 
diction to entertain such suits is created; so that 
such restriction of appeals must apply to every 
antitrust suit in equity that can possibly be 
brought by the United States in any court. 

IV. Sec. 226 of the District of Columbia Code is 
inapplicable to this case, since it has been super¬ 
seded by the Expediting Act, effective both as a 
subsequent and as a special statute. 

V. It is immaterial to this application of the Ex¬ 
pediting Act that the decision below was by one 
judge only. 

The arguments contained in the government’s 
earlier memoranda on this point follow: 

Memorandum in support of motion to dismiss appeals 

(Reprint) 

I 

The Supreme Court of the District of Columbia 
possesses all the powers and jurisdiction of the old 
Circuit Courts or the present District Courts of 
the United States and may sit as such a court. 
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The Act of March 3, 1863 (c. 91, 12 Stat. 762, 
763), provided: 

Sec. 3. * * * That the supreme court 
organized by this act shall possess the same 
powers and exercise the same jurisdiction 
as is now possessed and exercised by the 
circuit court of the District of Columbia, 
and the justices of the court so to be 
organized shall severally possess the powers 
and exercise the jurisdiction now possessed 
and exercised by the judges of said circuit 
court. Any one of said justices may hold a 
district court of the United States for the 
District of Columbia in the same manner 
and with the same powers and jurisdiction 
possessed and exercised by other district 
courts of the United States. 

The powers above granted were incorporated by 
reference in the District of Columbia Code, enacted 
March 3, 1901 (c. 854, 31 Stat. 1189, 1199, as 
amended by the Act of June 30, ,1902, c. 1329, 32 
Stat. 520, 522), as follows: 

Sec. 61. Jurisdiction. —The said court 
shall possess the same powers and exercise 
the same jurisdiction as the circuit and dis¬ 
trict courts of the United States, and shall be 
deemed a court of the United States, and shall 
also have and exercise all the jurisdiction 
possessed and exercised by the supreme court 
of the District of Columbia under the Act of 
Congress approved March third, eighteen 
hundred and sixty-three, creating that court, 
and at the date of the passage of this code. 
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Sec. 62. Powers of Justices . — The justices 
of said court, in addition to the powers and 
jurisdiction possessed and exercised by them 
as such, under said act of March third, eight¬ 
een hundred and sixty-three, and at the date 
of the adoption of this code, shall severally 
possess the powers and exercise the jurisdic¬ 
tion possessed and exercised by the judges of 
the circuit and district courts of the United 
States. 

Sec. 63. Terms. — The said court shall 
hold a general term and special terms. The 
general term shall be held by at least three 
justices and each special term by a single 
justice. 

Sec. 64. The special terms of said court 

shall be known, respectively, as the circuit 

court, the equity court, the criminal court, 

the probate court, and the district court of 

the United States. 

* * * * * 

Sec. 84> The District Court .—The said 
district court shall have and exercise the 
same powers and jurisdiction as the other 
district courts of the United States, and 
such further special jurisdiction as may 
from time to time be conferred by Congress, 
and of all proceedings instituted in exercise 
of the right of eminent domain. 

II 

The Supreme Court of the District of Columbia 
had jurisdiction over this suit by virtue of its 
power and authority to sit as a District Court of 
the United States. 
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The Courts of the United States are courts of 
limited jurisdiction and both the Sherman Act and 
the Clayton Act confer jurisdiction over suits in 
equity brought thereunder by the United States 
upon the Circuit Courts and their successors, the 
District Courts of the United States. 

Sec. 4. The several circuit courts of the 
United States are hereby invested with juris¬ 
diction to prevent and restrain violations of 
this Act; and it shall be the duty of the sev¬ 
eral district attorneys of the United States, 
in their respective districts, under the direc¬ 
tion of the Attorney General, to institute 
proceedings in equity to prevent and restrain 
such violations. Such proceedings may be 
by way of petition setting forth the case and 
praying that such violation shall be enjoined 
or otherwise prohibited. * * * (Act of 

July 2, 1890, c. 647, 26 Stat. 209.) 

Sec. 15. That the several district courts 
of the United States are hereby invested 
with jurisdiction to prevent and restrain 
violations of this Act. * * * (Act of 
October 15, 1914, c. 323, 38 Stat. 730, 736.) 

By the Act of March 3, 1911 (c. 231, 36 Stat. 
1087, 1167), amending the Judicial Code, the Cir¬ 
cuit Courts were abolished and their jurisdiction 
transferred to the District Courts: 

Sec. 289. The circuit courts of the United 
States upon the taking effect of this Act, 

shall be and hereby are abolished. * * * 

* * * * # 
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Sec. 291. Wherever, in any law not em¬ 
braced within this Act, any reference is 
made to, or any power or duty is conferred 
or imposed upon, the circuit courts, such 
reference shall, upon the taking effect of 
this Act, be deemed and held to refer to, and 
to confer such power and impose such duty 
upon, the district courts. 

Ill 

In suits brought by the United States under the 

Sherman Act or any antitrust act, an appeal from 

a final order or decree therein lies onlv to the 

%/ 

Supreme Court of the United States. 

This is the express provision of Section 2 of the 
Expediting Act of February 11, 1903 (32 Stat. 
823), as amended by the Act of June 25, 1910 (36 
Stat. 854). 

Sec. 2. That in every suit in equity pending 
or hereafter brought in any circuit court of 
the United States under any of said Acts, 
wherein the United States is complainant, 
including cases submitted but not yet decided, 
an appeal from the final decree of the circuit 
court will lie only to the Supreme Court, and 
must be taken within sixty days from the 
entry thereof: Provided, That in any case 
where an appeal may have been taken from 
the final decree of a circuit court to the 
circuit court of appeals before this Act takes 
effect, the case shall proceed to a final decree 
therein, and an appeal may be taken from 
such decree to the Supreme Court in the 
manner now provided by law. 
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The phrase in the above section “ under any of 
said Acts ” refers to Section 1 of the same Act, 
which reads: 

That in any suit in equity pending or here¬ 
after brought in any circuit court of the 
United States under the Act entitled “An 
Act to protect trade and commerce against 
unlawful restraints and monopolies ” ap¬ 
proved July second, eighteen hundred and 
ninety, “An Act to regulate commerce,” ap¬ 
proved February fourth, eighteen hundred 
and eightv-seven or any other Acts having 
a like purpose that hereafter may be en¬ 
acted, wherein the United States is com¬ 
plainant. * * * 

The jurisdiction of the Supreme Court of the 
United States over such appeals is retained and 
confirmed in Section 238 of the Judicial Code as 
amended by the Act of February 13, 1925 (c. 229, 
43 Stat. 936, 938). 

A direct review by the Supreme Court 
of an interlocutory or final judgment or de¬ 
cree of a District Court mav be had where 

«/ 

it is so provided in the following Acts or 
parts of Acts, and not otherwise: 

(1) Section 2 of the Act of February 
11, 1903, ‘ to expedite the hearing and de¬ 
termination ’ of certain suits brought bv 
the United States under the antitrust or 
interstate commerce laws, and so forth. 

It is immaterial to this right of direct review by 
the Supreme Court that the decision of the District 
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Court was rendered by one judge only and not by 
three as required under an expediting certificate 
in Section 1 of the Expediting Act. The provisions 
of Section 2 expressly apply to every suit in equity 
brought by the United States under the antitrust 
acts, and under that Section an appeal was taken 
direct from the decision of one judge only and en¬ 
tertained by the Supreme Court in United Staten v. 
Lehigh Valley R. R. Co., 225 Fed. 399, 254 U. S. 
255. 

IV 

Section 226 of the District of Columbia Code, 
giving a right of appeal from any final decree of the 
Supreme Court of the District of Columbia to the 
Court of Appeals of the District of Columbia, is 
inapplicable to this case, as it was enacted March 3, 
1901 (c. 854, 31 Stat. 1189, 1225), and was super¬ 
seded by the Expediting Act above quoted, both 
because the latter was subsequently enacted and 
because it is a special statute restricting appeals 
in a particular class of cases. 

V 

The order of May 1, 1925, from which these ap¬ 
peals were taken, is either final or not final. If 
final, then an appeal from it lay only to the Su¬ 
preme Court of the United States by the express 

provisions of the Expediting Act, since it was made 
and entered in a suit in equity brought by the 
United States as complainant in a District Court 
of the United States under the antitrust laws. 
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If it was not final, but merely interlocutory, then 
this court has no jurisdiction over these appeals 
even under Section 226 of the District of Columbia 
Code, since that Section allows appeals as of right 
from interlocutory orders only where they change 
or affect possession of property. No claim can be 
made that an order denying motions to vacate an 
existing decree changes or affects the possession of 
property in any way. 

Reply memorandum on behalf of the United States in 
support of its motion to dismiss appeals 

(Reprint) 

The fundamental fact which Appellants’ mem¬ 
orandum ignores is that, whatever the capacity in 
which the Supreme Court of the District of Colum¬ 
bia originally acquired jurisdiction over this suit, 
Section 2 of the Expediting Act is equally appli¬ 
cable to it. • 

Section 4 of the Sherman Act invests “ the several 

circuit courts of the United States * * * 

0 

with jurisdiction to prevent and restrain violations 
of this Act ” by proceedings in equity. Since the 
courts of the United States are courts of limited 
jurisdiction, this grant conferred jurisdiction on 
such circuit courts and no other; and in them alone 
could the United States sue in equity to enjoin 
violations of the Act. 

Section 2 of the Expediting Act, limiting appeals 
directly to the Supreme Court of the United States, 

9142—2G-3 
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applies in terms to “every suit in equity pending 
or hereafter brought in any circuit court of the 
United States under any of said Acts” (viz, present 
or future antitrust laws) “ wherein the United 
States is complainant.” The terms in which it re¬ 
stricts such appeals coincide exactly with those in 
which the Sherman Act confers jurisdiction to en¬ 
join violations thereof. Only in the circuit courts 
of the United States, and only by a suit in equity, 
and only by the United States as complainant, can 
violations of the Sherman Act according to its 
terms be enjoined, and to every such case Section 2 
of the Expediting Act equally applies. 

The term “ circuit court of the United States ” 
can not mean one thing in the Sherman Act and an¬ 
other in the Expediting Act, when both are dealing 
with precisely the same subject matter. If it means 
“ a court sitting as a circuit court of the United 
States ” in the one, it means such a court in the 
other. If it means only a court exercising the pow¬ 
ers and jurisdiction of a circuit court of the United 
States in the one, then it can mean only such a court 
in the other. In short, Section 2 of the Expediting 

0 

Act must apply to any and every suit in equity that 
can be brought to enjoin violations of the Sherman 
Act (or, similarly, of the Clayton Act); and how¬ 
ever the Supreme Court of the District of Colum¬ 
bia obtained jurisdiction over such a suit, whether 
by actually sitting as a District Court, or merely 
by exercising the powers and jurisdiction of such a 
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court, the suit is equally subject to the limitation 
upon appeals from final decrees therein that is 
imposed by Section 2 of the Expediting Act. 

Section 1 of the Expediting Act is not here in¬ 
volved, except so far as it defines the class of Acts 
referred to in Section 2; but an inspection of its 
provisions will show that they, too, are easily appli¬ 
cable to the Supreme Court of the District of 
Columbia, as well as to the other district courts of 
the United States. That court has a clerk; it has 
six justices, each of whom is endowed with the 
powers and jurisdiction of judges of the circuit and 
district courts of the United States (D. C. Code, 
Sec. 62), and from whom the required three may 
easily be selected. In case of disagreement that 
fact may be certified by them to the Chief Justice 
of the United States, and he may designate a cir¬ 
cuit judge to sit with them with the same freedom 

$ 

that he would possess in any other case; for such 
additional judge need not—indeed, often can not— 
be chosen from the circuit in which the cause is 
pending, since the court as already constituted may 
have engaged all who are there available. That 
certain incidental references are made to the judi¬ 
cial circuits as constituted outside the District of 
Columbia, is immaterial, so long as the remainder 
is ample to give the Act operative effect within the 
District. Certainly in passing the Expediting Act, 
Congress could not have intended to deny to the 
United States, when suing in the District of 
Columbia, those aids to the prompt and effective 
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enforcement of antitrust laws which by that Act 
it gave in suits brought elsewhere. 

It is not necessary to the right of direct appeal 
under the Expediting Act, that the case shall have 
been heard by three judges in the court below. Sec¬ 
tion 2 applies to every anti-trust suit in equity, 
whether before one judge, or three, or more; and it 
has been uniformly so applied in the past. 

United States v. American Column and 
Lumber Co., 263 Fed. 147; 257 U. S. 377. 

Board of Trade of the City of Chicago v. 
United States, 246 U. S. 231. 

United States v. United Shoe Machinery 
Co., 264 Fed. 138; 258 U. S. 451. 

United States v. American Linseed Oil Co., 
275 Fed. 939; 262 U. S. 371. 

United States v. Lehigh Valley Ii. B. Co., 
225 Fed. 399; 254 U. S. 255. 

In only a portion of the anti-trust suits in equity 
brought by the United States are expediting certifi¬ 
cates filed, and the case heard in banc; yet a thor¬ 
ough check of all such suits that have ever been 
brought discloses not a single case since the pas¬ 
sage of the Expediting Act in which an appeal from 
a final decree of the lower court lias been taken 
other than to the Supreme Court of the United 
States, with the sole exception of the present suit. 

It is immaterial that Congress made no specilic 
reference in the Expediting Act to the Supreme 
Court of the District of Columbia. Such a refer¬ 
ence was certainly no more necessary to make that 
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statute applicable to that court than it was in the 
Sherman Act to give that court jurisdiction over 

cases under Section 4 thereof. Appellants can not 

& 

use one grammar in construing the Sherman Act 
and another in construing the Expediting Act. 

Neither is it material that no provision was made 
in the Expediting Act regarding antitrust appeals 
then pending in the Court of Appeals of the Dis¬ 
trict of Columbia. Such a provision was unneces- • 
sary for the simple and sufficient reason that no 
such appeals were then pending in that Court. 

Appellants’ discussion of Sections 230 and 250 
of the Judicial Code are equally irrelevant. There, 
Congress has expressly dealt with appeals in the 
same specified classes of cases, both from the Dis¬ 
trict Courts of the United States generally and 

from the Court of Appeals of the District of 

\ 

Columbia in particular. It is idle to speculate 
upon the effect w T hich Section 238 would have (were 
it not for Section 250) upon appeals from the Su¬ 
preme Court of the District of Columbia in cases 
which that court can entertain only by virtue of its 
powers as a district court of the United States; but 
whatever that effect, it has clearly been superseded 
by Section 250 in the classes of cases there expressly 
enumerated. 

Such is not the situation in the present case. 
Here, rather, the Expediting Act stands to Section 
226 of the District Code, as Section 250 there stands 
to Section 238 of the Judicial Code, viz, in the re- 
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lation of a special to a general statute. Section 226 
of the District Code provides generally for appeals 
from the Supreme Court of the District of Colum¬ 
bia to the Court of Appeals of the District of Co¬ 
lumbia, while the Expediting Act—a special statute 
subsequently enacted—provides in effect that in 
every suit in equity that can possibly be brought 
by the United States within the jurisdiction con- 
‘ ferred by the Sherman Act, or the Clayton Act, an 
appeal from a final decree therein will lie only to 
the Supreme Court of the United States. That the 
special statute supersedes the general within the 
sphere of the former, especially when subsequent 
in time, is so fundamental as to need no further 
discussion. 

As suggested by appellants, the 1925 amendments 
to the Judicial Code are quite unnecessary to sup¬ 
port the present motion. They were only added in 
the government’s memorandum to show that the 
purpose of Congress has remained constant to this 
day to afford a right of appeal only to the Supreme 
Court of the United States in any equity suit which 
may be brought by the government under its anti¬ 
trust laws. They did not alter, but only confirmed 
the existing law applicable to the present motion. 

. CONCLUSION 

Wherefore, the United States respectfully asks 
that these appeals be dismissed. 


B 

THE MERITS 

Contentions of the parties 
I. Appellants 

Appellants make two distinct and independent at¬ 
tacks upon the consent decree of February 27,1920. 

1. They contend that, regardless of the validity 
of the particular injunctive provisions of the de¬ 
cree, the court’s jurisdiction to enter it was de¬ 
stroyed by the insertion of the clause in the pre¬ 
amble refusing to adjudicate any past violation of 
law. (Main Argument, II.) 

2. They contend that even had not the court’s 
jurisdiction been so destroyed, the decree is invalid 
because it contains provisions of a nature beyond 
the court’s power to enter (Main Argument, III- 
VI), and because the whole decree being a consent 
decree must fall with any of its provisions. 
(Introd. Arg., IX.) 

These invalid provisions, they claim, are as fol¬ 
lows: 

(1) The prohibition against engaging in a 
lawful business, because it is: 

(a) A deprivation of liberty and 
property without due process of law. 
(Main Argument IV.) 

(b) A contract in restraint of trade. 
(Main Argument VI.) 

(2) Prohibitions applicable to intrastate 
commerce and to manufacture, because be- 
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yond the constitutional power of the federal 
government to regulate interstate commerce, 
and of the federal courts under the antitrust 
laws. (Main Argument V.) 

(3) Prohibitions invalid for uncertainty. 
(Main Arg. III.) 

They also attack the decree on several other 
grounds, as follows: 

1. That it is a usurpation of legislative 
power. (Main Arg. I.) 

2. That the Attorney General was without 
power to consent to the decree. (Main Arg. 
VII.) 

3. That there was no case or controversy 
before the court upon which it could act. 
(Main Arg. VIII.) 

These, it will be seen, are but corollaries of ap¬ 
pellant’s two main attacks, and must stand or fall 
with them. (Infra, p. 62.) 

II. The Government 

1. The government admits the full force of the 
clause in the preamble as a refusal to adjudicate 
any past violations of law, but answers that it 
does not touch the factual basis necessary to sup¬ 
port the decree; that the decree rests upon a threat¬ 
ened or impending future violation of antitrust 
law; that the finding of such a state of facts to sup¬ 
port it is conclusively presumed by the entry of the 
decree upon the parties’ consents, and is not denied 
by any language of the decree. 

2. The government denies that any of the provi¬ 
sions of the decree are beyond the jurisdictional 
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power of the court to enter, or that they violate due 
process of law. It contends that the decree is suf¬ 
ficiently supported by the fact that the govern¬ 
ments bill placed before the court a controversy 
upon a subject matter within the court’s statutory 
jurisdiction; that the parties voluntarily submit¬ 
ted themselves to the court’s jurisdiction; that the 
relief granted was of a nature (injunctive) within 
the court’s equity powers to grant, and that its 
particular provisions are all sufficiently within the 
scope of the case made by the government’s bill; 
that the parties consented to the decree, thereby 
adopting as their own the language in which its 
provisions are expressed, conceding their appro¬ 
priateness to the situation complained of by the 
government, and waiving any errors that may have 
been made as to substance in their selection or as 
to language in their expression. 

The issue 

The sole issue before this court upon the merits 
of these appeals is whether the Supreme Court of 
the District of Columbia had jurisdictional power 
to make and enter the decree of February 27,1920. 
If it had not such jurisdiction, then the decree is 
admittedly void and must be vacated; if it had, then 
the decree is now invulnerable, no matter what 
errors it may have made in its decisions upon the 
various points embraced in the decree. 

A consent decree has all the remedial effectiveness 
of a decree in invitum — 

9142—26-4 
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II Black on Judgments (2 ed.), p. 1061. 

Gifford, Adm., v. Thorn, 9 N. J. Eq. 702, 
722-3. 

and in some respects more, since such decrees can 
not be reversed on appeal, set aside, or impeached 
except for fraud in the entry, or for the actual lack 
of consent. 

Harding v. Harding, 198 U. S. 317, 335. 

Interior Securities Co. v. Campbell, 55 
Mont. 459. 

II Beach, “Modern Equity Practice,” 
798. 

22 Columbia Law Review, 344, 346. 

Gibson “ Suits in Chancery ” (2 ed.), Sec. 
577. 

Such a decree consequently operates as a waiver of 
errors, even as to the law governing the rights of 
the parties. 

Nashville, C. & St. L. By. Co. v. U. S., 113 
U. S. 261, 266. 

Pacific R. R. v. Ketchum, 101 U. S. 289. 

Adler v. Van Kirk Land Co., 114 Ala. 551, 
561. 

Frank v. Bruck, 4 Ill. App. 627. 

Alcorn County v. Tuscumbia Drainage 
District, 102 Miss. 401, 412. 

Ingles v. Bryant, 117 Mich. 113. 

Webb v. Webb (Lord Eldon), 3 Swans- 
ton 658. 

Schmidt v. Oregon Mining Co., 28 Ore. 9. 

As to each question, therefore, embraced in the con¬ 
sent decree of 1920, the issue before this court is 
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not whether the lower court decided it right or 
wrong, but whether it had power to decide that ques¬ 
tion at all; for the jurisdiction to decide includes 
the power to decide wrong as well as right. 

I Freeman on Judgments (5 ed.) 719, 728, 
743-4, and cases cited. 

I Black on Judgments (2 ed.) 327, 362, 
and cases cited. 

Ex parte Bigelow, 113 U. S. 328. 

Elliott v. Piersol, 1 Pet. 328, 340. 

Burnet v. Desmornes y Alvarez, 226 U. S. 

145, 147. 

U . S. v. Coronado Beach Co., 255 U. S. 472, 
487-8. 

It is true that a court must have jurisdiction of 
the subject matter of the action, of the particular 
questions decided, and of the parties. I Black on 
Judgments (2 ed.) 323, 358. But it is also true that 
a court has power to decide the matters upon which 
its own jurisdiction depends. Once such a decision 
is made, it may be reversed for error, if appealable, 
but it may not be vacated or set aside as jurisdic- 
tionally void. 

Ibid, 414. 

I Freeman on Judgments (5 ed.) 718-719. 

There is, therefore, no issue presented by these 
appeals upon any of the following matters: 

1. There is no issue as to the adequacy or in¬ 
adequacy of the allegations of .'he government’s 
original bill to constitute a cause of action, so long 
as they placed before the court a subject matter 
within its statutory jurisdiction. 
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A demurrable petition or complaint may still con¬ 
fer jurisdiction. 

I Freeman on Judgments (4 ed.) 179. 

I Freeman on Judgments (5 ed.) 680. 

I Black on Judgments (2 ed.) 357-358. 

It is the court ’s power to decide upon the adequacy 
of the plaintiff’s allegations, and in the consent de¬ 
cree of 1920, the court did in fact expressly find that 
the petition stated a cause of action. (R. 116, line 9, 
of the decree.) This decision may be wrong, but it 
is not invalid, and even if error, it is waived by the 
consent. 

2. There is no issue as to the adequacy or inade¬ 
quacy of the defendant’s answers to place in issue 
any or all of the allegations of the government’s 
bill, or to set up an affirmative defense. 

The decree recites that defendants maintain the 
truth of their answers (R. 117), but it does not 
assert their adequacy, even if true, and the govern¬ 
ment nowhere admits their truth, even if adequate. 
Defendants, by their consents, waived their privi¬ 
lege to establish their truth by proof, and in any 
event it would have been in the court’s power to 
determine both as to their sufficiency and their 
establishment. The court by its decree impliedly 
decided one or both these questions against the de 
fendants, and they by their consents thereto have 
acquiesced in a decision clearly within the court’s 
jurisdictional power. 

3. There is no issue as to the appropriateness of 
the particular measures adopted in the decree, to 
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the situation presented upon the pleadings, so long 
as they are not of a kind beyond the court’s juris¬ 
dictional power to enter in any case that might be 
made within the general scope of the pleadings. 

The decree of 1920 expressly finds that the Su¬ 
preme Court of the District of Columbia had juris¬ 
diction of the parties and of the subject matter of 
the action. (R. 117, line 1.) Having power to pass 
upon its own jurisdiction, this determination is 
valid and binding, since any mere error therein 
was waived by the consents. Having acquired such 
jurisdiction, it clearly had power under the Clay¬ 
ton and Sherman Acts, and as a court of equity, to 
grant injunctive relief. In the exercise of such 
power it must of necessity have power to decide 
what injunctive measures were best calculated to 
allay the peril complained of in the bill. Its de¬ 
cision thereon, though it should contain errors in 
judgment, is nevertheless valid and binding, any 
errors therein being waived by the consents. 

It is true that, if it had been a decree in invitum, 
its provisions must have been limited by the issues 
actually raised by the pleadings. But being a con¬ 
sent decree it is not even necessary that all the 
matters decided by it be presented on the pleadings. 
It is sufficient that its provisions be within the 
general scope of the case. 

Ill Freeman on Judgments (5 ed.), 2772. 

II Beach (< Modern Equity Practice 797. 

V Encyc. Plead. & Prac. y 962. 
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Pacific B. B. v. Ketchum, 101 IJ. S. 289, 
297. 

Schmidt v. Oregon Mining Co., 28 Ore. 9. 

Bigley v. Watson, 98 Tenn. 353, 357. 

Wilson v. Schaefer, 107 Tenn. 300, 334. 

Johnston v. Osment, 108 Tenn. 32, 36. 

Thus, in a suit by the United States on certain 
demands against a railway company, in which no 
cross claim or allegation was made of any accounts 
due the railway company from the United States, a 
consent decree was entered finding the sum of 
$1,000,000 due the United States “after allowing 
all credits thereon for services rendered by the de¬ 
fendant (the railway company) to and for the use 
of complainant (the United States) for mail serv¬ 
ice or military transportation, or on any other ac¬ 
count,” (parentheses supplied), and this decree was 
sustained as a bar to a subsequent suit by the Rail¬ 
way Company for compensation for mail trans¬ 
portation rendered during the period in question. 

Nashville, C. & St. L. By. v. U. S., 113 
U. S. 261. 

Likewise, in a suit for foreclosure of a mortgage, 
alleging no personal indebtedness, a consent decree 
was sustained ordering foreclosure and sale, and 
that defendant pay any deficit left thereafter, al¬ 
though the court declared that in the absence of 
such consent the complaint would not have war¬ 
ranted such a decree. 

Fletcher v. Holmes, 25 Ind. 458. 
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The government, by its original bill of February 
27, 1920, presented to the court allegations of fact 
indicating a threatened violation of antitrust law; 
the parties submitted to the court’s jurisdiction, 
waived the production of any evidence in proof or 
disproof of the government’s allegations, and con¬ 
sented to a decree awarding measures of injunctive 
relief. As substantially admitted by appellants in 
their brief (p. 89), they thereby impliedly admit¬ 
ted the facts necessary to overcome their answers, 
and therefore to sustain the decree upon the gov¬ 
ernment’s bill, in so far as such admissions were 
not expressly denied in the decree. This the gov¬ 
ernment accepts as a common starting point for 
their argument . It remains only to determine 
whether, under any case that could have been so 
constructed by the government, within the general 
scope of its allegations, and outside the denial of 
guilt contained in the preamble, the court did or 
did not have jurisdictional power to decide upon 
any of the injunctive measures which by appel¬ 
lants’ consent it incorporated in the decree of Feb¬ 
ruary 27,1920. 

With this introductory analysis of the conten¬ 
tions of the parties and of the real issue before the 
court, the government proceeds to its argument. 


STJMMABY OF ARGUMENT 


I. The decree is valid as injunctive relief against 
future violations of antitrust law, regardless of 
past violations. (Infra, p. 29.) 

II. The particular prohibitions of the decree are 
all such as the court had jurisdictional power to im¬ 
pose within the general scope of the case presented 
by the government’s bill. (Infra, p. 39.) 

1. Prohibitions upon engaging in certain busi¬ 

ness. 

(a) As +o duration. (Infra, p. 42.) 

(b) As to due process. (Infra, p. 44.) 

(c) As restraints of trade. (Infra, p. 47.) 

2. Prohibitions applicable to intrastate com¬ 

merce and to manufacture. (Infra, p. 55.) 

3. Prohibitions challenged for uncertainty. 

(Infra, p. 60.) 

III. Appellants’ other contentions fall with 
those above considered. 

1. Any decree of a court, within its jurisdic¬ 

tional power to enter is not such an inva¬ 
sion of legislative power as to destroy its 
validity. (Infra, p. 62.) 

2. The Attorney General has power to consent 

to any decree within the court’s jurisdic¬ 
tional power to enter. (Infra, p. 63.) 

3. The government’s bill and defendants’ ap¬ 

pearances thereto placed a judicial case 
before the court which the denial clause 
did not destroy. (Infra, p. 64.) 

( 28 ) 


ARGUMENT 


I. The decree is valid as injunctive relief against 
future violations of antitrust law, regardless of past 
violations 

An injunction is in its very nature a remedy di¬ 
rected against the occurrence of a future wrong or 
injury. It is not necessary to wait until the injury 
has been done to file a bill, and it is sufficient if the 
bill show that the wrong is threatened. 

I High on Injunctions (4 ed.), 25. 
Vicksburg Waterworks Co. v. Vicksburg . 
185 U. S. 65, 82. 

Detroit Creamery Co. v. Kinndne, 264 
Fed. 845, 851. (Affirmed) 255 U. 8.102. 

Society of Sisters v. Pierce, Gov. of Ore., 
296 Fed. 928, 934. (Affirmed) 268 U. S. 510, 
536. 

Pennsylvania v. W. Va., 262 U. S. 553. 
592. 

McArthur v. Kelly, 5 Ohio 139, 153-154. 
Kimberly d Clark Co. v. Hewitt et al., 75 
Wise. 371. 

Union Mill & Mining Co. v. Warren, 82 
Fed. 522. 

In Society of Sisters v. Pierce, supra, by decree 
entered in 1924, affirmed by the Supreme Court in 

1925, the court enjoined the enforcement of the 
Oregon public-school statute, which by its terms 
did not even become effective until September 1, 

1926. 

In Union Mill & Mining Co. v. Warren, supra P 
plaintiff alleged merely that defendant threatened 

5 ( 29 ) 
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to enter his land and divert the waters of a creek. 
Defendant demurred on the ground that it had not 
done the acts complained of nor attempted to do 
them. It set up precisely the same defense as that 
upon which appellants now rely, viz., that it had as 
yet done no wrong. The court held it immaterial 
and overruled the demurrer, stating that it was 
sufficient to allege “ that defendant had laid the axe 
at the root of the tree, or threatened to do so.” 

In fact, equity will refuse any injunction where 
all that is alleged is an injury of a type that is en- 
joinable, yet which is shown on the pleading or 
proof already to have taken place. 

I High on Injunctions (4 ed.) 38. 

Cecil National Bank v. Thurber, 59 Fed. 
913. 

Mexican Ore Co. v. Mexican Guadaloupe 
Mining Co., 47 Fed. 351. 

Manufacturers Outlet Co. v. Longley, 20 

R. I. 86. 

City of Alma v. Loehr, 42 Kans. 368. 

Gardner v. Stroever, 81 Calif. 148. 

L. S. & M. S. Ry. Co. v. Taylor, 134 Ill. 603. 

It thus appears that the actual occurrence of 
past wrongs is quite immaterial in making out a 
case for an injunction. The plaintiff need only al¬ 
lege facts showing that a future wrong of an enjoin- 
able type is threatened. The facts that he thus 
alleges may or may not be wrongs in themselves, 
but if they are, the fact that such legal significance 
attaches to them in no way affects their value as 
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showing a threatened future injury, at which alone 
the court will direct its injunctive remedy. 

In other words plaintiff may show that defend¬ 
ant is threatening an injury against him: 

(1) By showing that he has already committed 
the act feared, and threatens its repetition or con¬ 
tinuance, or 

(2) By showing other facts, indicating merely 
that defendant is preparing or threatening to do 
the act feared. 

It is submitted in either case that the potency of 
the plaintiff’s allegations lies, not in the fact that 
they show or do not show past wrongs or violations 
of law, but in the fact that, as facts, regardless of 
their legal significance as unlawful acts, they show 
that an enjoinable injury or violation of law is 
threatened in the future. 

What injuries are enjoinable? It is true that 
at common law and in general equity jurisprudence 
only acts which would cause irreparable injury 
were generally enjoinable upon a mere allegation 
that the act was threatened; ordinary wrongs or 
trespasses were not enjoined, except on a showing 
that they threatened to be repeated or continuous, 
and then they were enjoined to prevent a multi¬ 
plicity of suits. 

But the Sherman Act (Sec. 4) and the Clayton 
Act (Sec. 15) have expressly conferred jurisdiction 
upon federal equity courts both “ to prevent and re¬ 
strain violations of this Act.” It has thus em¬ 
braced both horns of the old general equity juris- 
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diction, and authorizes this remedy either “ to 
restrain ” the continuance of an existing violation, 
or “ to prevent ” a violation which is threatened in 
the future, regardless of its present existence or 
nonexistence. 

It was but natural that these Acts should thus 
have embraced both jurisdictions. They were en¬ 
acted to protect the public welfare against the social 
and economic evils of restraints and monopolies. 
The injury to public welfare from violations is 
bound to be irreparable, and on that ground alone 
they should be preventable before their actual oc¬ 
currence. Moreover, the potential profits and pow¬ 
ers of monopolies are such that their promoters 
might often well afford to continue them in spite of 
prosecutions and fines for past violations only; and 
it is therefore equally proper that their continuance 
should be restrainable in equity to avoid a multi¬ 
plicity of suits. 

The government alleged in its original petition 
in the case at bar, that— 

By the unlawful means and methods here¬ 
inafter set out and complained of * * * 

defendants * * ** have attempted to 

dominate, control, and monopolize a very 
great proportion of the food supply of the 
Nation * * *. And by the same or simi¬ 
lar methods * * * defendants are at¬ 

tempting to increase and extend said mo¬ 
nopoly, and are enabled thereby and do arti¬ 
ficially control the supply and the price of 
the food supplies of the Nation. (R. 7.) 
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The means and methods referred to are then de¬ 
scribed in detail, and later the bill continues: 

These attempts to monopolize have re¬ 
sulted in complete control in many of the 
substitute food lines. They have made sub¬ 
stantial headway in others. The control is 
extensively and rapidly increasing. New 
fields are gradually being invaded, and un¬ 
less prevented by a decree of this court the 
defendants will within the compass of a few 
years control the quantity and price of each 
article of food found on the American table. 
(R. 14.) 

These are statements of fact, not conclusions of law. 
Some of the facts alleged may also constitute viola¬ 
tions of law, and the bill in places so refers to 
them; but that is immaterial and unnecessary. 
Their vital significance in this action is that, if 
true, they show that a future monopoly of the Na¬ 
tion’s food supplies is threatened (and such a 
threat is distinctly alleged), such as will be a vio¬ 
lation of the Sherman and Clayton Acts, unless 
prevented by the court’s injunction as authorized 
by the provisions of those Acts. 

The clause inserted in the preamble of the decree* 
upon which appellants rely, goes no further than 
to deny any legal significance which the facts 
alleged by the government may have as violations 
of law. It recites first that by the stipulation con¬ 
cluded by the parties, defendants “ maintain the 
truth of their answers, and assert their innocence 
of any violation of law in fact or intent.” (R. 
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117.) But the decree stands not upon the truth or 
falsity of defendants’- answers, or upon their guilt 
or innocence of criminality, but upon the allegations 
of fact in the government’s bill. No assertion is 
made in this recital, nor is it anywhere determined, 
that defendants’ answers are sufficient to deny the 
government’s material allegations. Besides, this is 
a mere recital of the language of the stipulation, not 
a condition to the entry of the decree, nor one of its 
findings; and as such it has no more effect in any 
view than the protesting declaration of one sued 
upon a debt, that though he does not owe the money, 
he is willing to consent to judgment against him to 
‘ save the trouble of litigation. 

The preamble then recites that defendants con¬ 
sent to the entry of the decree “upon condition that 
their consents to the entry of said decree shall not 
constitute or be considered an admission, and the 
rendition or entry of said decree, or the decree it¬ 
self, shall not constitute or be considered an adjudi¬ 
cation that the defendants or any of them have in 
fact violated anv law of the United States.” This 

m) 

can not by any mental gymnastics be construed as 
a denial of any of the facts alleged by the govern¬ 
ment, because it is nowhere determined which of 
them constitute violations of law, or that any of 
them do so, nor is any such determination neces¬ 
sary. None of the facts alleged are denied as facts, 
and such of them as are necessary to show the 
threatened restraint or monopoly at which the de¬ 
cree is aimed are therefore admitted by the consents. 
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The clause goes no further than to preclude the use 
of the decree as an adjudication that any of the acts 
of the defendants, alleged by the government, did 
in fact constitute violations of law. 

As so construed the purpose of its insertion is 
obvious, and in entire harmony with the spirit of 
compromise which commonly underlies a consent 
decree. The Sherman and Clayton Acts give civil 
remedies in damages, and criminal remedies by fine 
and imprisonment, for past violations, as well as 
the preventive remedy of injunction against future 
violations of their provisions. Attorney General 
Palmer testified before a Senate Committee that he 
had grand jury investigations under way against 
the appellants both in Chicago and New York at 
the time the consent decree negotiations began. 
(P. 164.) It was the obvious purpose of defend¬ 
ants by the insertion of this clause to forestall the 
possibility of this decree being used against them, 
either in a criminal prosecution by the government, 
or in a civil suit by private parties for damages 
caused by defendants’ past acts. How far the 
decree could have been so used, it is unnecessary to 
discuss; but certain it is that the insertion of the 
above-quoted clause is effectual to preclude any 
such use that could otherwise be made of it. 

For the inserted clause to have the meaning and 
effect that appellants now claim for it, it must in¬ 
clude the following meanings: 

(1) A denial that any of the past acts of de¬ 
fendants, alleged in the government’s petition, con- 
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stitute violations of the antitrust laws; for if they 
do, then those laws authorize an injunction to “ re¬ 
strain ” their continuance. 

(2) A denial that any of the threatened acts 
alleged in the government’s petition would, if com¬ 
mitted, constitute violations of antitrust laws; for 
if they would, then those laws authorize an injunc¬ 
tion to prevent their commission. 

But it does neither of these. Instead it merely 
refuses to adjudicate that defendants have in the 
abstract violated any law. It does not even adju¬ 
dicate affirmativelv that defendants have not vio- 

%/ 

lated any law, and if, the next day after the 1 entry 
of the decree, either the government or any private 
party had started a criminal or civil suit, respec¬ 
tively, against the defendants, setting up the same 
allegations as those contained in the government’s 
bill of February 27, 1920, the decree could no more 
have been produced by defendants in bar of such 
action than by the government or private plaintiffs 
in its support. This alone sufficiently demonstrates 
the limited meaning of the clause. 

If, indeed, the decree defendants intended in the 
insertion of the clause, to give it the broad mean¬ 
ing and effect which they now claim for it, namely, 
a denial that any of the acts alleged by the govern¬ 
ment, either past or threatened, did or would con¬ 
stitute violations of law, and had used language 
proper to effectuate that intent, then the govern¬ 
ment might agree, arguendo, that its effect would be 
to invalidate the decree. But if such were the case, 
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then it was their obvious intent to deceive the gov¬ 
ernment and commit a fraud upon the court by in¬ 
ducing them to conclude the suit by the entry of a 
decree which was in fact no decree—by persuading 
the court in the formal exercise of its equity juris¬ 
diction to do a vain thing. Such an intent will 
never be imputed to the defendants, nor such a 
meaning to the clause, in the absence of language 
adequate expressly to convey it. 

Appellants complain (Brief, p, 8-10) that the 
government has violated the agreement upon which 
the decree was entered, by arguing before this court 
upon the intervention of the California Cooperative 
Canneries, that the consents to the decree implied 
the facts necessary to sustain it. The agreement 
was that the decree should not be an adjudication 
that defendants had violated the law, and it could 
only be violated by the decree being held an adjudi¬ 
cation to that effect. It is surprising that ap¬ 
pellants should in any case consider the govern¬ 
ment’s mere argument of a proposition an 
adjudication thereof; but the absurdity of this 
claim is further apparent from the fact that, even 
had the government’s argument contradicted the 
denial clause as claimed by appellants, the decision 
on that appeal was for the Canneries and against 
the government; and this court therein expressly 
refused to pass upon the decree’s validity. 

California Cooperative Canneries v. U. S., 
299 Fed. 908. 
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But the government has never contended, and does 
not now contend, that the decree adjudicates ap¬ 
pellants guilty of any violation of law, and the 
clause goes no further. It does not adjudicate 
them innocent of guilt upon any of the facts alleged 
by the government’s bill, nor does it adjudicate a 
denial of any of them as facts showing a threat¬ 
ened violation restrainable in equity by the court’s 
injunction. 

It is not without significance that the only atten¬ 
tion which appellants give to this all important dis¬ 
tinction between past violations and threatened vio¬ 
lations, as a basis for injunctions under the Sher¬ 
man and Clayton Acts, is in one short paragraph on 
page 63 of their brief. It is enough to show that 
they sensed the distinction, but not enough to show 
that they were able to meet it. 

It is thus made plain that the clause in the pre¬ 
amble does not touch the factual basis which sup¬ 
ports the decree, since this factual basis consists of 
a showing of threatened future violations, whereas 
the clause merely denies an adjudication of past 
violations, without touching the allegations of the 
government’s bill as facts. 

It remains to examine the separate provisions of 
the decree, to determine whether they were such as 
the court had jurisdictional power to enter. 
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II. The particular provisions of the decree are all 
such as the Court had jurisdictional power to impose 
within the general scope of the case presented by 
the Government’s bill 

The important factor to bear in mind in consid¬ 
ering the validity of the particular provisions of 
the decree, upon the facts alleged, is that the Gov¬ 
ernment’s bill sets forth the various acts of the 
defendants with reference to ownership of stock- 
yard stock, route and refrigerator cars, cold stor¬ 
age warehouses, handling of unrelated lines, etc., 
and alleges that they are parts of a plan or scheme 
to perfect ayid extend a monopoly in the necessaries 
of life. 

By the unlawful means and methods 
hereinafter set out and complained 
of * * * defendants * * * have 

attempted to dominate, control, and monop¬ 
olize a very great portion of the food supply 
of the Nation. * * * And by the same 

and similar methods * * * defendants 

are attempting to increase and extend said 
monopoly and are enabled thereby, and do 
artificially control the supply and the price 
of food supplies of the Nation. (Govts. 
Petition, R. 7.) 

A plan or scheme aiming at a violation of the 
Sherman Act imparts its illegality to all the parts 
of which it is composed and therefore renders en- 
joinable all its constituent acts, however innocent 
and lawful they may be, standing alone. 

Swift <fc Co. v. U. S. 196 U. S. 375, 396. 
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These very appellants in that case argued, inter 
alia, (p. 382): 

No criminal conspiracy is alleged. The 
charge there is not of a combination or con¬ 
spiracy to restrain trade (which the statute 
forbids), but is of a combination or con¬ 
spiracy to do a lawful act, the exercise of a 
constitutional right, viz. to raise, lower, 
fix and maintain their own prices, for their 
own property, in private sales thereof by 
themselves. The doing that is not pro¬ 
hibited or made criminal by the Act of 
Congress. 

But Justice Holmes replied, in the opinion of the 
Supreme Court which he rendered (p. 396): 

The scheme as a whole seems to us to be 
within reach of the law. The constituent ele¬ 
ments, as we have stated them, are enough to 
give the scheme a body and, for all that we 
can say, to accomplish it. Moreover, what¬ 
ever we may think of them separately when 
we take them up as distinct charges, they are 
alleged sufficiently as elements of the scheme. 
It is suggested that the several acts charged 
are lawful and that intent can make no dif¬ 
ference. But they are bound together as the 
parts of a single plan. The plan may make 
the parts unlawful. Aikens v. Wisconsin, 
195 U. S. 194, 206. 

This principle is further supported by the cases 
hereafter cited dealing with acts in intrastate com¬ 
merce. (Infra, p. 55.) 
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It is consequently immaterial if, as complained in 
appellants’ brief (e. g., p. 70), the government’s bill 
may have failed to allege that the defendants were 
acting in concert, agreement, or understanding with 
reference to certain of the acts with which they were 
charged. All of them were alleged as parts of a 
plan to monopolize the Nation’s food supply. Con¬ 
cert, agreement, or understanding are not necessary 
elements of an attempt at monopoly enjoinable un¬ 
der the Sherman Act. Section 2 of the Act reads: 

Sec. 2. Every person who shall monopolize, 
or attempt to monopolize, or combine or con¬ 
spire with any other person or persons to 
monopolize any part of the trade or com¬ 
merce among the several States, or with 
foreign nations, shall be deemed guilty of a 
misdemeanor, and, on conviction thereof, 
shall be punished by fine not exceeding five 
thousand dollars, or by imprisonment not 
exceeding one year, or by both said punish¬ 
ments, in the discretion of the court. 

In any event failure to allege an agreement 
would go only to the adequacy of the government’s 
bill to state a cause of action—a question within the 
lower court’s undisputed jurisdiction to decide, and 
one which it has in fact expressly determined 
against the appellants by the plain language of the 
decree. (R. 116, line 9 of the decree.) That ques¬ 
tion, therefore, is one of mere error at most, not 
of jurisdictional power, and is not open here to be 
examined. 
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Appellants attack the provisions of the decree 
under three heads: 

(1) Those prohibiting them from engag¬ 
ing in a lawful business. 

(2) Those applicable to intrastate com¬ 
merce and to manufacture. 

(3) Those alleged void for uncertainty. 

These will now be considered in order. 

1. As to prohibitions upon engaging* in certain business 

(A) AS TO DURATION 

Here appellants strive to emphasize the word 
“ perpetually ” (brief, p. 46), occurring in most of 
the provisions of the decree, as one of their fatal 
features. A brief reference to the authorities will 
reveal that as to duration all injunctions are either 
temporary or perpetual, and that the latter are 
habitually granted on final hearing, while the 
former are granted pendente lite, on preliminary 
hearing, or filing of affidavit, and as an aid in de¬ 
termining the parties’ rights in the final decree— 

I High on Injunctions, 6. 

II Beach, “Modern Equity Prac.,” 794. 

Gibson, “ Suits in Chancery,” 619. 

Practically all of the decrees which the government 
has obtained in antitrust suits are similarly un¬ 
limited in duration. The word “ perpetual ” is 
not always used, but the effect is the same. Every 
decree is based upon conditions existing at the time 
of its entry, as they are shown on the record, and 
these conditions are presumed to continue until they 
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are affirmatively shown to have been altered. Ap¬ 
pellants do not ask relief from these injunctions on 
the basis of changed conditions, but attack their 
very validity, because of their possible effect under 
hypothetically altered circumstances which they do 
not allege, nor, so far as the record show T s, antici¬ 
pate. When such changes occur it will be time 
enough to apply for relief on that ground. 

If defendants had required the lower court to 
consider this case on its merits, as it was their right 
to do, the court would have been confronted with 
the necessity of determining the breadth or narrow¬ 
ness of the limits that it must place upon its decree, 
and the provisions thereof, in order to make it 
effective to prevent the threatened violation shown 
on the pleadings. The acts of defendants may have 
been show T n so intimately and necessarily linked 
with actual or threatened violations of the latv as 
to require their unqualified and permanent prohi¬ 
bition. Such a possible case w r as amply within the 
scope of the government’s bill, and defendants vrere 
at perfect liberty to compel the government to es¬ 
tablish it by proof. This they forebore to do, and 
gave instead their consents to the decree at bar, and 
with it their admission that the government had 
established a case appropriate to the decree, con¬ 
sistently with their limited denial of past viola¬ 
tions. The v T hole question of the stringency or lib¬ 
erality that must be injected into the terms of the 
decree w r as necessarily before the court for its de~ 
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cision, and surely appellants can not complain if, 
in making its decision, the court adopted as its own 
the language and terms to which they had volun¬ 
tarily given their endorsement. Its decision might 
have been error if rendered in invitum, but the 
error, if any, is waived, and jurisdiction is beyond 
dispute. 

<B) AS A VIOLATION OF DUE PROCESS 

Appellants announce as their position “that the 
right to engage in a line of business which all other 
citizens of the United States may enter is an in¬ 
alienable right.” (Brief, p. 71.) 

The doctrine of “inalienable rights” in American 
political philosophy finds its seat, not in the Con¬ 
stitution, but in the Declaration of Independence, 
which enumerates among them “life, liberty, and 
the pursuit of happiness.” What are or are not 
appellants’ inalienable rights is not here in issue 
and the government does not dispute that to engage 
in lawful business may be one of them. But it does 
emphatically deny that— 

It is beyond the power not only of the 
courts, but even of Congress, to deprive a 
citizen of such right, 

and that— 

Only by amendment to the Constitution 
can a person be deprived of the right to en¬ 
gage in a lawful business which is open to all 
others. (Brief, p. 71.) 
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Men may be imprisoned, men may be deprived of 
their property, men may be put to death, without 
amendment to the Constitution, but it may not be 
done without due process of law. (Constitution, 
5th Amendment.) The sole question here, then, is 
not whether engaging in a lawful business is an 
“ inalienable right,’* for that term does not even 
appear in the Fifth Amendment, but whether de¬ 
fendants have been deprived of it, “ without due 
process ” of law. 

The precise meaning of that phrase is perhaps 

not vet determined. 

* 

Few phrases of the law are so elusive of 
exact apprehension as this. * * * This 

court has always declined to give a compre¬ 
hensive definition of it, and has preferred 
that its full meaning should be gradually as¬ 
certained by the process of inclusion and 
exclusion in the course of the decisions of the 
cases as they arise. (Twining v. N. J., 211 
U. S. 78, 100.) 

But Justice Moody further says, in the opinion of 
the Court in this same case (p. 110): 

We need notice now only those cases which 
deal with the principles which must be ob¬ 
served in the trial of criminal and civil 
causes. Due process requires that the court 
which assumes to determine the rights of 
parties shall have jurisdiction, Penney er v. 
Neff, 95 U. S. 714, 733; Scott v. McNecd , 154 
U. S. 34; Old Wayne Life Association v. Mc¬ 
Donough, 204 U. S. 8, and that there shall be 
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notice and opportunity for hearing given the 
parties, Hovey v. Elliott, 167 U. S. 409; 
Roller v. Holly, 176 U. S. 398; and see Lon¬ 
doner v. Denver, 210 U. S. 373. Subject to 
these two fundamental conditions, which 
seem to be universally prescribed in all sys¬ 
tems of law established by civilized coun¬ 
tries, this court has up to this time sustained 
all state laws, statutory or judicially de¬ 
clared, regulating procedure, evidence, and 
methods of trial, and held them to be con¬ 
sistent with due process of law. 

In the case at bar the Supreme Court of the Dis¬ 
trict of Columbia in entering the decree of 1920 
acted in the application of law of undoubted valid¬ 
ity (the Sherman and Clayton Acts, together with 
its own organic Acts), upon a subject clearly within 
its statutory jurisdiction (enjoinable violations of 
antitrust law), upon parties who had voluntarily 
submitted themselves to it, and granted relief of a 
nature appropriate to its equity power (injunc¬ 
tive) and within the scope of the case submitted to 
it. Can there be any question that such a proced¬ 
ure, tested by the rule above announced by the 
Supreme Court of the United States, was a com¬ 
plete compliance with due process? Can appel¬ 
lants possibly complain that they have been de¬ 
prived of their rights without due process when 
they voluntarily surrendered them? Can there be 
any deprivation where there is consent? Can a 
consent decree be a violation of due process, when 



it has been an accepted mode of equity procedure, 
with well-known consequences, for two and a half 
centuries—since, indeed, Lord Elden in 1676, dis¬ 
missed a bill to reverse such a decree and uttered 
his terse and sweeping declaration of the law gov¬ 
erning the subject: 

For there can be no error in a decree by 
consent, consensus tollit errorum; there can 
be no injustice in a decree by consent, volenti 
non fit injuria . (Webb v. Webb, 3 Swans- 

ton, 658.) 

(C) AS A CONTRACT IN RESTRAINT OF TRADE 

Appellants here view the consent decree as a con¬ 
tract, and assert that as such it is illegal, because 
by it appellants must refrain from certain lines 
of business. 

The government’s answer is twofold: 

(1) The law governing contracts in re¬ 
straint of trade is not applicable to the con¬ 
sent decree, since it is effective not as a 
contract but as a decree. 

(2) Even as a contract the validity of its 
provisions as reasonable restraints upon 
trade was within the court’s jurisdiction to 
decide. 

(1) The parties are boimd to conform to the re¬ 
quirements of the consent decree, not by an obliga¬ 
tion of contract, but by an obligation imposed by 
law to obey the lawful decree of a court of equity. 
The only contract obligation involved is the one 
binding the parties to consent to the decree. 
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It is hereby stipulated by and between the 
parties hereto that the decree hereinafter 
contained may, upon consent by the parties 
and without any findings of fact, be entered 
in this cause. (Stipulation, E. 114.) 

This is readily apparent from the fact that had any 
of the defendants violated the decree’s provisions, 
either before or after its entry, none of the other 
parties could maintain an action of contract for 
any damages such violation may have caused him, 
even aside from any question of its invalidity as a 
restraint of trade. The decree was recited in the 
stipulation merely to agree upon its language, and 
it would have been the same had the stipulation 
called instead for its use as the key to a secret code, 
or for some other purpose having nothing to do with 
the efficacy of its terms. The decree was recited 
for identification. The stipulation determined only 
what use was to be made of it. 


Having its sanction as a court decree, not as a 
contract, the law governing the validity or invalid¬ 
ity of contracts in restraint of trade is wholely inap¬ 
plicable to it. Many things may be done by court 
authority that can not be done by contract. Men 
may be imprisoned by the judgment of a court, even 
upon consent, but not by contract. Every antitrust 
decree is liable in some measure or quarter to re¬ 
strain trade, but they are made none the less valid 
thereby, since by imposing some restraints they are 
presumed to insure a broader freedom of trade in 
general. 
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The following section appears in the lower court’s 
decree in the Standard Oil case: 

Section 7. The defendants named in sec¬ 
tion two of this decree are enjoined and 
prohibited, until the discontinuance of the 
operation of the illegal combination, from 
engaging or continuing in commerce among 
the States or in the Territories of the United 
States. ( U. S. v. Standard Oil Co., 173 Fed. 
177, 200.) 

This section, it is true, was later eliminated by the 
Supreme Court, but only “in view of the possible 
serious injury to result to the public from an abso¬ 
lute cessation of interstate commerce in petroleum 
and its products by such vast agencies as are em¬ 
braced in the combination.” 

Standard Oil Co. v. U. S., 221 U. S. 1, 81. 

A similar section was incorporated in the original 
decree in the American Tobacco Case, and for the 
same announced reason modified by the Supreme 
Court into the following form: 

4th. That in the event, before the expira¬ 
tion of the period thus fixed, a condition of 
disintegration in harmony with the law is not 
brought about, either as the consequence of 
the action of the court in determining an 
issue on the subject or in accepting a plan 
agreeed upon it shall be the duty of the court, 
either by way of an injunction restraining 
the movement of the products of the combi¬ 
nation in the channels of interstate or for¬ 
eign commerce or by the appointment of a 
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receiver, to give effect to the requirements of 
the statute. (Italics supplied.) (U. S. v. 
American Tobacco Co,, 221 U. S. 106, 188.) 

0 

But as to the Court’s power in the matter, there 
can be no mistake, for Chief Justice White said, 
earlier in the same opinion (p. 186) : 

We might at once resort to one or the 
other of two general remedies— (a) the 
allowance of a permanent injunction re¬ 
straining the combination as a universality 
and all the individuals and corporations 
which form a part of or cooperate in it in 
any manner or form from continuing to 
engage in interstate commerce until the 
illegal situation be cured, a measure of relief 
which would accord in substantial effect with 
that awarded below to the extent that the 
court found illegal combinations to exist; 
or ( b ) to direct the appointment of a re¬ 
ceiver to take charge of the assets and prop¬ 
erty in this country of the combination in 
all its ramifications for the purpose of pre¬ 
venting a continued violation of the law, and 
thus working out by a sale of the property 
of the combination or otherwise, a condition 
of things which would not be repugnant to 
the prohibitions of the act. 

In the case at bar, if it had been tried on the 
merits, the court below must necessarily have de¬ 
cided how far the prevention of the threatened vio¬ 
lation complained of in the government’s bill re¬ 
quired the adoption of injunctive measures which 
might in themselves effect a pro tanto restraint 
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upon trade—how far such incidental injury to the 
public interest was overbalanced by the necessity of 
preventing the greater threatened monopoly. Such 
a decision was, therefore, clearly within its juris¬ 
dictional power, and such a decision is, by volun¬ 
tary consent of the parties, incorporated in the con¬ 
sent decree of 1920. Even though error, it can not 
be invalid. 

(2) Were the court below, however, but passing 
upon the validity of the decree’s provisions as the 
terms of a contract, the same jurisdictional prin¬ 
ciples would apply, and the decree would be equally 
impregnable to the present attack. Appellants 
here rely upon Nordenfelt v. Maxim-Nordenfelt 
Guns & Ammunition Co. (1894) A. C. 535, (Brief, 
p. 81), for their statement of the common law, but 
their quotation from Lord McNaughton’s opinion 
is quite too brief, for Lord McNaughton continues, 
where appellants stop (p. 565): 

That is the general rule. But there are 
exceptions: restraints of trade and interfer¬ 
ence with individual liberty of action may be 
justified by the special circumstances of a 
particular case. It is a sufficient justifica¬ 
tion, and, indeed, it is the only justification, 
if the restriction is reasonable—reasonable, 
that is, in reference to the interests of the 
parties concerned and reasonable in refer¬ 
ence to the interests of the public, so framed 
and so guarded as to a fiord adequate protec¬ 
tion to the party in whose favour it is 
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imposed, while at the same time it is in no 
way injurious to the public. 

Appellants fail also to mention that by the above 
decision the House of Lords sustained a contract 
by which Nordenfelt had agreed not to engage in 
the business of gun and ammunition manufacture 
any place in the world, and that in connection, not 
with the sale of a business by himself, but by a 
separate corporation, to the Maxim-Nordenfelt 
Company. 

In Rousillon v. Rousillon, 14 Ch. D. 351, cited in 
the Nordenfelt Case, p. 546, the Chancery Division 
sustained a contract, made in connection with no 
sale or transfer of business or property whatsoever, 
by which defendant had agreed not to engage in 
the champagne business anywhere, and the court 
announced its position on this question as follows 
(p. 369) : 

I have, therefore, upon the authorities, to 
choose between two sets of cases, those which 
recognize, and those which refuse to 
recognize this supposed rule (that unlimited 
prohibitions are invalid), and for the reasons 
which I have already mentioned, I have no 
hesitation in saying that I adhere to those 
authorities which refuse to recognize this 
rule, and I consider that the cases, in which 
an unlimited prohibition has been spoken of 
as void, relate only to circumstances in which 
such a prohibition has been unreasonable. It 
follows, therefore, that, in my judgment, the 
plaintiffs have established their right upon 
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the contract to an injunction, the terms of 
which I will mention presently. (Paren¬ 
theses supplied.) 

Appellants were equally unfortunate in their 
ehoice of citations as to the present law under the 
Sherman Act. The adoption of the rule of reason 
in the construction of that Act, and in the determi¬ 
nation of what contracts are prohibited by it as re¬ 
straints of trade is the familiar result of the deci¬ 
sions of the Supreme Court in Standard Oil Co. v. 
United States, 221 U. S. 1, and United States v. 
American Tobacco Co., 221 U. S. 106, both of which 
postdated in time all the cases cited by appellant on 
this point. (Brief, p. 82.) In the former, Chief 
Justice White, in the opinion of the Court, says 

<p. 60)— 

Thus not specifying but indubitably con¬ 
templating and requiring a standard, it fol¬ 
lows that it was intended that the standard 
of reason which had been applied at the 
common law and in this country in dealing 
with subjects of the character embraced by 
the statute, was intended to be the measure 
used for the purpose of determining whether 
in a given case a particular act had or had 
not brought about the wrong against which 
the statute provided. 

And in the latter (p. 179): 

Applying the rule of reason to the con¬ 
struction of the statute, it was held in the 
Standard Oil case, that as the words “ re¬ 
straint of trade ” at common law and in the 
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law of this country at the time of the adop¬ 
tion of the Anti-Trust Act only embraced 
acts or contracts or agreements or combina¬ 
tions which operated to the prejudice of the 
public interests by unduly restricting com¬ 
petition, or unduly obstructing the due 
course of trade, or which, either because of 
their inherent nature or effect or because 
of the evident purpose of the acts, etc., in¬ 
juriously restrained trade, that the words 
as used in the statute were designed to have 
and did have but a like significance. 

It thus appears that, both at common law and 
under modern American antitrust law, there was 
and is no such rule as that announced»by appel¬ 
lants (Brief, p. 81), viz: 

Unless ancillary to a contract of sale, an 
agreement to close down and abandon an ex¬ 
isting business is unlawful, both at common 
law because against public policy and under 
the Antitrust statutes because in restraint of 
trade. 

In every case the court must decide whether the con¬ 
tract in question effects an unreasonable restraint 
upon commerce. Hence, even had the consent de¬ 
cree merely been a decision upon the validity of its 
terms as a contract, the lower court in making such 
decision must clearly have had jurisdiction to de¬ 
cide whether any obligation therein undertaken by 
defendants not to engage in business was a reason¬ 
able or unreasonable restraint. And, as with all 
the other questions in the decree which were before 
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it for decision, though its decision thereon were ever 
so palpably erroneous, it was still within its clear 
jurisdiction, hence valid and binding as against 
appellant’s motion to vacate. 

2. Prohibitions applicable to intrastate commerce and to 

manufacture 

Appellants attack these provisions of the decree 
on the ground that Congress having no constitu¬ 
tional power to regulate intrastate commerce, nei¬ 
ther it nor the federal courts can prohibit acts done 
in intrastate commerce or in manufacture. But 
again they forget that the essence of the case made 
by the government is a plan or scheme to monopo¬ 
lize commerce in meat and other food supplies, and 
that the acts prohibited in the decree, no matter 
what their character standing alone, are prohibited 
as the “ means and methods ” (R. 7) forming the 
constituent parts of defendants’ monopolistic plan. 
“ The plan may make the parts unlawful.” Swift 
& Co. v. U. S., 196 U. S. 375, 396. 

Neither acts in intrastate commerce nor acts in 
noncommercial pursuits, are beyond the reach of 
the court’s power when part of a plan to restrain 
interstate commerce. 

In U. S. v. Patten, 226 U. S. 525, the Supreme 
Court sustained a prosecution under the Sherman 
Act for operating a corner in cotton, although de¬ 
fendant’s acts consisted entirely of intrastate buy¬ 
ing and selling on the New York Cotton Exchange. 
The Supreme Court later said of this case, in its 
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opinion in United Mine Workers v. Coronado Coal 
Co., 259 U. S. 344, 410: 

Although running the corner was not inter¬ 
state commerce, the necessary effect of the 
control of the available supply would be to 
obstruct and restrain interstate commerce, 
and so the conspirators were charged with 
the intent to restrain. 

In the Patten case, supra, there was not even an 
allegation of specific intent to obstruct interstate 
trade or commerce (Opinion, p. 539), whereas in 
this case an intent to monopolize the nation’s food 
supply is clearly alleged. (R. 7.) 

In Gompers v. Bucks Stove and Range Co., 221 
U. S. 418, Samuel Gompers and others resisted sen¬ 
tences of imprisonment for violating a decree of the 
Supreme Court of the District of Columbia, en¬ 
tered in a private suit brought by the Stove Com¬ 
pany. They resisted on the ground that the decree 
forbade them from printing and publishing and 
from circulating, either in writing or orally, cer¬ 
tain information regarding the boycott against the 
Stove Company, and that these provisions were 
abridgments of their constitutional guarantees of 
freedom of speech and liberty of the press, and 
therefore beyond the court \s power to impose, even 
though it had jurisdiction of the parties and of the 
subject matter. While the Supreme Court reversed 
the sentences on other grounds, it said with refer¬ 
ence to this argument (p. 438): 
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The court’s protective and restraining 
powers extend to every device whereby prop¬ 
erty is irreparably damaged or commerce is 
illegally restrained. To hold that the re¬ 
straint of trade under the Sherman Anti- 
Trust Act, or on general principles of law, 
could be enjoined, but that the means 
through which the restraint was accom¬ 
plished could not be enjoined would be to 
render the law impotent. 

The decree above involved was later affirmed by this 
court, with modifications not here material. 

American Federation of Labor v. Bucks 
Stove and Range Company, 33 App. D. C. 
83. 

In United States v. Reading Co., 226 U. S. 324, 
the Supreme Court ordered the cancellation of the 
so-called “ sixty-five per cent contracts ” which had 
been made by the defendant railroads, through their 
subsidiary coal companies, with other collieries, for 
the purchase of the latters’ coal, and perpetually 
enjoined their further execution, in spite of the fact 
that— 

Much of the coal so bought was sold in Penn¬ 
sylvania and all the contracts were made in 
that state and the coal was also there deliv¬ 
ered to the buying defendants. (Opinion, 
p. 367.) 

The court continued: 

That the defendants were free to sell again 
within Pennsylvania or transport and sell be¬ 
yond the State is true. That some of the 
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coal was intended for local consumption may 
also be true. But the general market con¬ 
templated was the market at tidewater, and 
the sales were made upon the basis of the 
average price at tidewater. The mere fact 
that the sales and deliveries took place in 
Pennsylvania is not controlling when, as 
here, the expectation was that the coal would, 
for the most part, fall into and become a part 
of the well-known current of commerce be¬ 
tween the mines and the general consuming 
markets of other States. ‘ i Commerce among 
the States is not a technical legal conception, 
but a practical one, drawn from the course of 
business.” Swift and Company v. United 
States, 196 U. S. 375, 398; Loewe v. Laivler, 
208 U. S. 274. The purchase and delivery 
within the State was but one step in a plan 
and purpose to control and dominate trade 
and commerce in other States for an illegal 
purpose (p. 367-368). 

In Loewe v. Lawler, cited supra, the Supreme 
Court ordered judgment for the plaintiffs in a 
suit under the Sherman Act for damages caused 
by defendants’ acts as officers and representatives 
of a labor union in trying to force plaintiffs to 
unionize their hat factory. The acts consisted of 
causing plaintiffs’ employes to leave their employ¬ 
ment, and by various inducements causing hat deal¬ 
ers to cease handling plaintiffs’ hats; but the 
Supreme Court, speaking through Chief Justice 
Fuller, held it immaterial that defendants were 
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not even engaged in interstate trade (p. 297), and 
said (p. 301): 

Although some of the means whereby the 
interstate traffic was to be destroyed were 
acts within a State, and some of them were 
in themselves as a part of their obvious pur¬ 
pose and effect beyond the scope of Federal 
authority, still, as we have seen, the acts 
must be considered as a whole, and the plan 
is open to condemnation, notwithstanding 
a negligible amount of intrastate business 
might be affected in carrying it out. * * * 

Nor can the act in question be held inap¬ 
plicable because defendants were not them¬ 
selves engaged in interstate commerce. The 
act made no distinction between classes. 

i 

It is true that in other cases the courts ha\e re¬ 
fused to hold defendants therein liable under the 
Sherman Act for labor disturbances. 

United Mine Workers v. Coronado Coal 
Co., 259 U. S. 344. 

United Leather Workers v. Herkert and 
Meisel Trunk Co. 265 U. S. 457. 

The difference lies in the fact that in such cases the 
court in the exercise of its admitted jurisdiction 
decided that the acts charged were not such a part 
of a plan to restrain commerce as to make them 
culpable under the Act. ( Coronado Case, p. 410- 
411; Trunk Case, p. 464.) But such a decision, one 
way or the other, the court must necessarily make 
in any case presenting such a set of facts; and the 
power to make it is within its undoubted jurisdic- 
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tion. If appellants had chosen to litigate the case 
at bar before instead of after the entry of the con¬ 
sent decree, how can this court say that the acts pro¬ 
hibited could not have been shown and rightfully 
found by the court to be such a part of the defend¬ 
ants’ plan to monopolize the nation’s food supply, 
as alleged by the government, as to make their pro¬ 
hibition necessary to the relief of that peril ? And 
if such a showing and finding were possible, within 
the general scope of the government’s case, the 
lower court had the undoubted power to make the 
decision that was by the appellants’ voluntary con¬ 
sent incorporated in the consent decree of 1920. 

3. Prohibitions challenged for uncertainty 

In view of what has already been said, it is not 
necessary to weary the Court with a protracted 
discussion of this or the remaining points in ap¬ 
pellants’ brief. It is difficult to understand how a 
decree provision can be void as in excess of jurisdic¬ 
tion when it fails to prohibit a single specifically 
described act of defendants. On writ of error or 
appeal it would no doubt be reversible as an in¬ 
adequate attempt to exercise the court’s jurisdic¬ 
tion, and on attachment for contempt it might 
prove unenforceable because of the court’s inability 
to fix upon any acts therein specifically described 
as having been committed by defendants. Such 
the government understands to be the effect of Sec¬ 
tion 19, of the Clayton Act, referred to by appellants. 
(Brief, p. 66.) But appellants cite not a single 
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case in which such a provision has ever been held 
void so as to destroy the decree or so as to attack 
it other than as error only. 

In Swift and Company v. United States, 196 
U. S. 375, 401, such a provision was stricken out, 
but only upon appeal, and not upon a jurisdic¬ 
tional attack. In New Haven Railroad v. Inter¬ 
state Commerce Commission, 200 U. S. 361, 402-404, 
the Interstate Commerce Commission had asked for 
such a provision in the decree obtained and the 
court refused it and its refusal was sustained by the 
Supreme Court; but no jurisdictional question was 
involved. The same was done in Sweet v. Bromley, 
154 Fed. 754, where the court said such a provision 
was ‘ 4 open to the objection that it was argumenta¬ 
tive and inspecific.” 

This, indeed, is a fair statement of the only weak¬ 
ness of such a provision, namely, that whereas Sec¬ 
tion 19 of the Clayton Act requires that a decree 
shall describe in detail the acts restrained, these 
general provisions refer to them only in terms of 
conclusions of law, so that the court can not punish 
alleged acts of violation thereunder without a de¬ 
termination *de novo of the substantive law appli¬ 
cable to them. This it will not do in proceedings 
for contempt, for there its task is confined to de¬ 
termining the identity of the acts committed with 
the specific acts prohibited in the decree, and this it 
can not do unless they are specifically described. 
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Such a defect, the government repeats, might 
warrant the elimination of the provision on appeal 
or writ of error, but not upon a jurisdictional at¬ 
tack. The court has clear power to select the 
language in which the decree’s provisions shall be 
expressed, and if it chanced to include among them 
some that are ineffective because the language it 
chose was too general, certainly this is no ground 
for attacking the validity of the decree itself. As 
well attack it because it includes an ineffective 
declaration that defendants desire “ to avoid everv 
appearance of placing themselves in a position of 
antagonism to the government ”—an appearance 
which they have chosen to preserve for display 
after, rather than before, the entry of the decree. 
Certainly appellants can not attack the language 
selected in the present decree, since it was their 
own, selected by their mutual agreement and 
consent. 

III. Appellants’ other contentions fall with those 

above considered 

1. Any decree of a coart, within its jurisdictional power to enter, 
is not snch an invasion of legislative power as to destroy its 
validity. 

% 

Many questions admittedly before a court to 
decide turn upon whether a decision one way or the 
other would involve an encroachment upon the 
legislative power. Has the court therefore no 
power to decide them? All of the cases cited by 
appellants on this point (Brief, p. 49-51) arose on 
regular appeal, or in the original proceeding in 


the trial court. They held certain injunctive pro¬ 
visions improper because an encroachment : upon 
legislative power. Were the courts there involved, 
one of which was the Supreme Court of the United 
States, therefore without jurisdiction to decide 
those questions? If not, and if in the exercise of 
such jurisdiction they had decided the other way 
instead, could the defendants therein have allowed 
their time for appeal, if any, to expire and raised 
the question five or six years later in the form of 
an attack upon the decree’s jurisdictional validity? 
If not, can appellants then in the case at bar raise 
such a question after five years’ silence by a juris¬ 
dictional attack upon a decree which was originally 
entered only upon their voluntary consent and 
from which they thereby waived any right of ap¬ 
peal? To accord them such a privilege would be 

to write a new chapter in the history of court 

• 

jurisdiction. 

2. The Attorney General has power to consent to any decree 
within the court’s jurisdiction to enter 

When the court has jurisdictional power to de¬ 
cide all the questions involved in a proposed decree, 
and, therefore, jurisdictional power to enter the 
decree, no question is left on this head except as to 
the power of the Attorney General as between him 
and his principal, the Executive Head of the gov¬ 
ernment of the United States. This question can 
be no more simply nor effectively disposed of than 
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in the words of Justice Bailey’s opinion, refusing 
appellants’ motion to vacate (R. 340): 

He has consented to the entry of many 
other decrees, and up to this time his princi¬ 
pal has not come before the court to repu¬ 
diate his authority. 

Over half of all the decrees that have ever been 
obtained in antitrust suits by the United States 
have been consent decrees. 

(Letter from the Attorney General in re¬ 
sponse to Senate Resolution 153, of February 
22, 1926; Senate Doc. No. 79; 69th Cong., 
Sess. I, p. 2). 

3. The government's bill, and the defendants' appearance thereto, 
placed a judicial case before the court, which the decree con¬ 
dition did not destroy. 

Of this case the court had jurisdiction both of the 
subject matter and of the parties. This appellants 
do not deny. They rely solely upon the condition 
in the decree’s preamble as destroying the justici¬ 
able character of the case. This condition has 
already been shown immaterial to the jurisdictional 
foundation upon which the decree really rests, and 
no further consideration of this point is necessary. 
(See supra, pp. 29-38.) 

IV. Seriatim review of appellants’ brief and cases cited 

therein 

The government has thus presented its argument 
constructively and consecutively, without pausing 
to comment upon the many cases cited by appel 


lants, in the belief that this method will better en¬ 
able the court to gain a clear comprehension of the 
issues involved. For the court’s further conven¬ 
ience, however, in ascertaining the government’s 
position with reference to any particular portion 
of appellants’ argument, or particular cases cited 
by them, a brief seriatim review, by pages, of appel¬ 
lants’ brief is given below, and the government’s 
position stated or referred to, regarding the propo¬ 
sitions therein advanced and cases cited. 

Pages 16 to 29.—The government does not con¬ 
test appellants’ Introductory Arguments I to VII, 
inclusive, nor the cases thereunder. They are 
equally Qonsistent with the government’s as with 
the appellants’ position. 

Pages 29 to 35.—The government agrees only 
that the parties can not by consent confer upon the 
court jurisdiction to enter a decree which it has 
otherwise no jurisdictional power to enter, as 
brought out by the government’s argument here¬ 
tofore. Upon every proposed decree, the court 
must decide whether or not it is in accordance with 
the law; and it has jurisdiction to make such a de¬ 
cision. The mere fact that its decision thereon may 
be in error does not affect its jurisdictional validity. 
None of appellants’ cases, cited in these pages, hold 
a decree jurisdictionally invalid where the court 
had jurisdiction of the parties and subject matter, 
and of the particular issues decided by the decree. 
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Pages 36 to 39.—The government does not con¬ 
test appellants’ argument here contained. 

Page 46.—Appellants’ argument here contained 
is dealt with in the government’s argument, supra, 
p. 42. 

Pages 47, 48, an d 78.—Neither the government 
nor this court is bound by the oral utterances of any 
preceding Attorney General or other executive 
officer of the government as to the law applicable to 
a case submitted to it for decision. Even admitting 
for them the meaning which appellants attach to 
them, they mean no more than that the decree may 
involve a misapplication of the law applicable to 
the questions which were before the court for its 
decision, and that its decision thereon may there¬ 
fore have been error. But there is in fact nothing 

in Attornev General Palmer’s utterances inconsis- 
•/ 

tent with the position taken by the government in 
its argument, that, even though innocent and lawful 
in themselves, standing alone, certain of the acts 
prohibited in the decree were rendered enjoinable 
by their association as part of the defendants’ plan 
alleged by the government to obtain a monopoly of 
the nation’s food supply; or inconsistent with the 
possibility that, while the government’s allegations 
were true, some of them could not have been sus¬ 
tained by evidence in an adversary proceeding due 
to the difficulty of obtaining evidence in a form pre¬ 
sentable to the court. In neither case is any ground 
disclosed for jurisdictional attack upon the decree. 
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In no case, of course, are the Attorney General’s 
oral utterances eligible for citation before this, or 
any other court, as judicial authority. It is never¬ 
theless worthy of note that appellants waited for 
over four years after these utterances before giving 
any evidence that they attached to them the mean¬ 
ing they now claim for them, or, with such meaning, 
believed them. 

Pages 49 to 53.—The content of these pages is 
dealt with in the government’s argument, supra, 

p. 62. 

Page 54 .—United States v. Swift and Co., 188 
Fed. 92; United States v. Patterson, 201 Fed. 697. 
In these cases criminal prosecutions for violation 
of the Sherman Act were contested on the ground 
that the acts therein prohibited were too vaguely 
and uncertainly described to form a basis for crim¬ 
inal liability. The court, in the extracts quoted, 
merely replies that since injunctions against viola¬ 
tions of the Act had already been sustained, the 
criminal sections must be good as such, since only 
violations thereof are made enjoinable. The court 
says nothing to indicate that a violation must 
already have been committed in the past before it 
can be enjoined in the future, and appellants can 
not read such a meaning into it, since it would mean 
the reversal of the well-settied law that equity will 
not enjoin a past act, and that a threat of future 
injury of an enjoinable character is t sufficient to 
warrant an injunction. When the court says, “Un- 
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less that which is sought to be enjoined is a viola¬ 
tion * * * it can not be enjoined,” it refers 

necessarily to acts threatened in the future, since it 
would be folly to seek to enjoin an act which has 
already been committed. 

Page 56 .—Palmer v. Fleming, 1 App. D. C. 528, 
533. Appellant has here quoted a small extract from 
a decision upon an entirely different set of facts. 
There the plaintiff had alleged both equitable and 
legal grounds of relief. He failed utterly to sus¬ 
tain his equitable allegations and the court then 
refused to retain the case and grant common-law 
relief. Continuing its opinion from where appel¬ 
lants stop in their quotation therefrom, the court 
says (p. 534) : 

It is only when a party shows himself en¬ 
titled to some part at least of the equitable 
relief which he seeks that a court of equity 
will proceed to administer common-law 
relief also. 

Page 57.—As to the construction of appellants 1 
stipulation as a contract, see supra, p. 35, 51. The 
cases at the bottom of this page of appellants’ brief 
concern only questions of jurisdiction of the sub¬ 
ject matter, which the consent decree expressly finds 
to exist, and which is therefore not here in issue. 

Pages 58 to 63.—The content of these pages is 
dealt with in the government’s argument, supra, 
p. 20ff. 



69 


Pages 63 to 65.—The content of these pages is 
dealt with in the government’s argument, supra, 
p. 37. 

Pages 65 to 67.—The content of these pages is 
dealt with in the government’s argument, supra, 
p. 60ff. 

Pages 67 to 76.—The content of these pages is 
dealt with in the Government’s argument, supra, 
p. 44ff. 

Page 69 .—Hammer v. Dagenhart, 247 U. S. 251, 
is the “ Child Labor Case,” in which Congress pro¬ 
hibited, not manufacture, but transportation in 
interstate commerce of the products of factories 
where child labor was employed. But in McCray 
v. U. S., 195 U. S. 27, the court did sustain a pro¬ 
hibitive tax imposed by Congress upon oleomarga¬ 
rine which had been manufactured with artificial 
coloring matter so as to*reseinble butter. In Hipo- 
lite Egg Co. v. U. S., 220 U. S. 45, it sustained the 
power of Congress to pass the Pure Food and Drugs 
Act, prohibiting the carriage in interstate com¬ 
merce of foods and drugs which had been impurely 
manufactured. But stronger than anv of these is 
the case of Stajford v. Wallace, 258 U. Sr 495, in 
which the Supreme Court upheld the Packers and 
Stockyards Act of August 15, 1921, 42 Stat. 159, in 
Section 401 of which Congress did impose regula¬ 
tions upon manufacturers of meat food products as 
to the method in which they should keep their ac¬ 
counts, including accounts relating to their manu¬ 
facturing business. The above collection of cases. 
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merely demonstrates that in some the Supreme 
Court has decided that the manufacturing or non¬ 
commercial factors there involved were so related 
to interstate commerce as to permit a prohibition 
or regulation of interstate carriage to be condi¬ 
tioned upon them, whereas in others it has decided 
that this relation does not exist. In every case it 
was confronted with the necessity of making such a 
decision and in no case was it decided or even sug¬ 
gested that such decision was beyond its juris¬ 
diction. 

Pages 71 and 72. — Butchers' Union v. Crescent 
City Slaughter House Co., Ill U. S. 746. While 
the appellants here quoted from the concurring 
opinions of Justices Field and Bradley, the sections 
quoted are those in which these Justices took occa¬ 
sion to reiterate the grounds of their dissent to the 
prevailing opinion of the .Court in the Slaughter 
House Cases, 16 Wall. 36, which in fact sustained 
the monopoly grant of the slaughtering business in 
New Orleans, and excluded all others from it. The 
sections quoted are therefore without judicial 
authority. 

Page 73 .—Allgeyer v. Louisiana, 165 U. S. 578. 
The government does not dispute the conception of 
liberties set forth in the excerpt here quoted but 
contends that in no case have appellants herein been 
deprived of any of their liberties without due pro¬ 
cess of law. 

Powell v. Pennsylvania, 127 U. S. 678. After 
announcing the general proposition here quoted, 
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the court proceeded to uphold the validity of a 
statute entirely prohibiting the manufacture of 
oleomargarine, even though the defendant had 
offered to prove that his particular product was a 
nutritious food, an original invention, not a butter 
imitation, and contained no harmful ingredients. 

Page 74 .—Lap pin v. District of Columbia, 22 
App. D. C. 68. This is a case of discriminatory 
taxation and has no relation to the prevention of 
violation of antitrust laws, nor is any question of 
court jurisdiction involved. 

Pages 76 to 80.—Appellants’ Main Argument V 
is dealt with in the government’s argument, supra, 
p. 55ff. 

t 

The government does not dispute the distinction 
between manufacture and commerce, but contends 
that appellants’ acts are not beyond the power of 
Congress or the courts merely because they are 
done in the pursuit of manufacture so long as they 
are part of a plan or scheme to restrain interstate 
commerce. 

Page 78.—The Attorney General’s utterances 
here quoted are treated on p. 66 supra, under 
“ Pages 47, 48, and 78.” 

Page 79. This case is discussed, supra, p. 69. 

Pages 80 to 83.—Appellants’ Main Argument 

VI is dealt with supra, p. 47ff. 

Pages 83 to 85.—Appellants’ Main Argument 

VII is dealt with supra, p. 63. 

Pages 85 to 92.—Appellants’ Main Argument 

VIII is dealt with supra, p. 64. 
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CONCLUSION 

In conclusion the government desires to invite the 
court’s attention to the tremendous importance of 
this case, not only as a disposition of the rights of 
the parties and the economic and social interests 
immediately involved, but as a jurisdictional prece¬ 
dent, which will strongly affect the government’s 
future administration of the Sherman and Clayton 
Acts and of its antitrust law generally. 

This court has no doubt noticed that the govern¬ 
ment has abstained in the preceding argument from 
discussing any question as to the merits of the con¬ 
sent decree, or of the controversy in the attempted 
conclusion of which it was entered, but has confined 
its attention solely to the jurisdictional power of 
the court to enter such a decree in any case that 
might have been within the general scope of the 
government’s pleading. The government does not 
by this admit that any or all of the facts alleged in 
the government’s petition could not have been sus¬ 
tained, are not now true, nor that the consent de¬ 
cree in any of it s provisions is in any sense an 
erroneous adjustment of equitable relief to the con¬ 
ditions which were actually threatened at the time 
of its entry or which might now exist but for the 
entry of the decree. 

The public importance of the consent decree of 
1920 as an economic instrument for the protection 
of commerce in food supplies is sufficiently attested 
by the widespread public interest that is being 


shown, especially by large organizations of live¬ 
stock producers and agriculturists, in having its 
validity sustained and its operation restored. But 
there was a time and place available to appellants 
proper for the discussion of its merits and demer¬ 
its. They are not here in issue; and the government 
has purposely abstained from discussing them, not 
only for this reason, but also the more strongly to 
emphasize the tremendous importance of consent 
decrees and their jurisdictional validity in the 
effective enforcement of its antitrust laws. 

As previously mentioned, more than half of all 
the decrees which have been obtained by the United 
States in the enforcement of its antitrust laws have 
been consent decrees. The government can not 
afford to jeopardize these decrees, or to limit its 
freedom in accepting such decrees when offered in 
the future, by assenting to any proposition that it 
may be brought before the courts years after their 
entry to defend the merits upon which they were 
entered as such merits might upon trial have ap¬ 
peared at the time. By such a principle, defend¬ 
ants confronted with an antitrust suit might at the 
time avoid a trial on the merits by assenting to the 
entry of a decree, waiting a number of years until 
much of the evidence has been lost or destroyed, 
then return to contest the decree’s validity on the 
ground that the government’s allegations had not 
been sufficiently established. The government can 
not accept the injection of such a principle into the 
law without its most vigorous resistance. 
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The government, therefore, respectfully but 
strongly urges this court to determine these appeals 
solely upon the jurisdictional grounds herein dis¬ 
cussed, and upon such grounds it is respectfully 
submitted that the order of the Court of Appeals of 
the District of Columbia of May 1, 1925, refusing 
the appellants’ motions to vacate the consent 
decree of February 27, 1920, as null and void, 
should be affirmed, and the relief sought on these 
appeals denied. 

Respectfully submitted. 

John G. Sargent, 

Attorney General. 

William J. Donovan, 
Assistant to the Attorney General. 

H. B. Teegarden, 

Special Assistant to the Attorney General. 


O 


COURT OP APPEALS 
DISTRICT OP COLUMBIA 
FILED 

MAY 4- 1926 



SWIFT & COMPANY, A Corporation of Illinois, Et AL; 
ARMOUR & COMPANY, A Corporation of Illinois, Et 
Al., Appellants, 

vs. 

UNITED STATES OF AMERICA et al.. Appellees. ' 


BRIEF ON BEHALF OF AMERICAN WHOLESALE 
GROCERS ASSOCIATION, ET AL., APPELLEES. 


By 

Edgar Watkins and Mac Asbill 
403 Atlanta Trust Co. Bldg. 
Atlanta, Georgia. 













1 


« 


/ 



SUBJECT INDEX 


Page 

Preliminary Statement . 1 

The Decree of February 27, 1920 is Valid and Cannot 
Be Set Aside . 3 

Decisions of Federal Courts. 6 

Decisions of State Courts . 8 

Statements of Text Books. 14 

The Consent Decree Was Justifiably Comprehensive 15 

Controlling Statutes . 16 

Anti-Trust Cases Present New Problems in Pleadings 18 

Broad Decrees Necessary . 20 

Appellants' Seventh Assignment Good. 21 


APPENDIX . 23 

History of Proceedings . 23 

Federal Trade Commission's Findings. 23 

Summary of Federal Trade Commission’s Report. 25 

Interstate Commerce Commission’s Investigation. 29 

Senate Investigation and Testimony of Attorney 

General . 33 

Discussion in The Congress . 36 

















TABLE OF CASES 


Page 

Adler vs. VanKirk Land, etc., Co., 114 Ala. 551, 21 So. 

490, 62 A. S. R. 133.8, 15 

Armstrong v. Cooper, 11 Ill. 540. 11 

Barnes vs. American Fert. Co. 130 S. E. 902. 12 

Beach on Mod. Eq. Practice Sec. 795, 792. 11 

Bradish vs. Gee, 1 Ambl. 229; S. C. 1 Kenyon, K. B. 73 6 

Brown, B. & Co. v. Lake Superior Iron Co. 134 U. S. 

530, 33 L. ed. 1021, 1025, 10 Sup. Ct. Rep. 604. 6 

Clayton Anti-Trust Law, Sec. 3. 17 

Corpus Juris, Vol. 15, pages 169, 170, 729, 730. 14 

Cyc. Vol. 23, p. 729. 14 

Curry vs. Peebles, 83 Ala. 228..9,10 

Daniell’s Chan. Plead. & Prac. 4th Ed. Vol. 2, pp. 973, 

974 .^. 5 

Daniell’s Chan. Plead. & Prac. 5th Am. Ed. 1576.10, 15 

Downing vs. Cage, 1 Eq. Cas. Abr. 165. 6 

Dunman vs. Hartwell, 9 Tex. 495, 60 Am. Dec. 177.9, 10 

Fletcher v. Holmes, 25 Ind. 458, 463.10, 12 

Freeman on Judgments, Vol. 3 p. 2772, Sec. 1349, 
1350-1352 .9, 15 

French vs. Shotwell 5 Johns Ch. 555, 568.5, 6, 9 

Garrett & Co. v. Sweet Valley Wine Co., 251 Fed. 371 8 

Gibson Suits of Equity . 11 

Gifford vs. Thorn 9 N. J. Eq. 722. 9 

Gompers v. Buck Stove & Range Co. 221 U. S. 418, 438 20 




















Page 

Gregory vs. Gregory 102 Cal. 50; 36 Pac. 364. 7 

Harniska v. Dolph, 133 Fed. 158, 66 C. C. A. 224. 7 

Harrison vs. Rumsey, 2 Ves. Sr. 488. 6 

Hodgson vs. Vroom, 266 Fed. 267, 268, 269. 7 

Hudson v. Allison, 54 Ind. 215 . 10 

Indiana etc. Ry. Co. v. Bird, 116 Ind. 217, 9 Am. St. 

Rep. 842, 18 N. E. 837 . 10 

Lyon v. Roy, 54 Ind. 300. 10 

Morris vs. Peyton, 29 W. Va. 201, 11 S. E. 954. 13 

McGowan v. Parish, 237 U. S. 285, 59 L. Ed. 955, 43 
W. L. R. 387, 389. 6 

Nashville, etc. R. Co. vs. United States, 113 U. S. 261, 

266, 28 L. Ed. 971, 973.5, 9,10 

Northern Securities Co. v. United States, 193 U. S. 197 20 

Oliver vs. Gilmore, 52 Fed. 562, 567. 18 

Pacific R. R. Co. vs. Ketchum 101 U. S. 295. 11 

Patillo vs. Taylor, 83 Ala. 233. 10 

R. R. Co. vs. Ketchum, 101 U. S. 289, 25 L. Ed. 932 7 

Revised Statutes, of the U. S. Sec. 692. 11 

Reynes v. Dumont, 130 U. S. 354, 395; 32 L. ed. 1005, 

1008, 9 Sup. Ct. Rep. 594 ... 6 

Rogers vs. Prattville Mfg. Co. 81 Ala. 483; 60 Am. 

Rep. 171 . 9 

Ruling Case Law, Vol. 10 pp. 563, 564, Sec. 347. 15 

Re: Metropolitan R. Receivership (Re. Reisenberg) 208 
U. S. 90, 110, 52 L. ed. 403, 412, 28 Sup. Ct. Rep. 219 6 

(iii) 



















Page 


Saltonstall v. Russell, 152 U. S. 628, 14 Sup. Ct. 733, 

38 L. ed. 576 . 7 

Schmidt v. Oregon Gold Mining Co. 28 Or. 9, 40 Pac. 

406, 1014, 52 Am. St. Rep., 759, 762, 754, 765.. 10 

Senate Resolution, No. 211 . 17 

Seiler vs. Union Mfg. Co. 50 W. Va. 208. 13 

Sherman Anti-Trust Law, Sec. 2, 4. 16 

Short v. Taylor, 137 Mo. 517, 59 Am. St. Rep. 508. 10 

Standard Oil Co. v. United States, 221 U. S. 1, 77, 78 20 

Story Eq. Pleading, Sec. 404, Vol. 1, 13th Ed. p. 21. 19 

Swift & Co. vs. United States, 196 U. S. 375, 395-6, 

49 L. ed. 518 .A. 18 

Thompson vs. Maxwell Land Grant & R. Co. 168 U. S. 

451, 463, 42 L. ed. 539, 544. 6 

Thompson vs. Maxwell, 95 U. S. 391. 10 

Toder vs. Sansam, 1 Bro. P. C. 468. 6 

United States vs. Agler, 62 Fed. 824. 8 

United States v. American Tobacco Co. 221 U. S. 106, 

188; 55 L. ed. 663, 697 .15,20 

United States vs. Babbitt, 104 U. S. 14 Otto, 767, 26 
L. ed 921 . 6, 7 

United States vs. Railway Employees, 283 Fed. 479 ... 20 

United States v. Union Pac. R. R. Co. 226 U. S. 470, 

474 . 20 

(iv) 

















Page 

United States Construction Co. vs. Armour Packing Co. 

35 Ok. 179, 128 Pac. 371 . 13 

Walsh v. Walsh 116 Mass. 383, 17 Am. Rep. 162. 9 

Webb vs. Webb, 3 Swanst. 658. 6 

Wilson vs. Haber Bros. 275 Fed. 346, 347. 7 

Winchester v. Winchester, 121 Mass. 127. 5 


(v) 








PRELIMINARY STATEMENT 


Appellants devote much of their brief to their claim that 
a void decree can be set aside at any time. We see no rea¬ 
son here to contest this claim. 

The fundamental issue presented is: 

Is a consent decree rendered in a suit filed and answered 
by a court having jurisdiction over the parties and the sub¬ 
ject matter void merely because the stipulation evidencing 
the consent contains a provision reading: 

“ . . . defendants, while maintaining the truth of 
their answers and asserting their innocence of any 
violation of law in fact or intent, nevertheless, desiring 
to avoid every appearance of placing themselves in a 
position of antagonism to the Government, consent to 
the making and entry of said decree; but this stipula¬ 
tion shall not constitute or be considered as an admis¬ 
sion, and the rendition or entry of the decree, or the 
decree itself, shall not constitute or be considered as 
an adjudication that the defendants, or any of them, 
have in fact violated any law of the United States.”? 

It will aid the Court in deciding this issue to know in a 
general way the historical facts which occasioned the de¬ 
cree. Therefore, we have copied as an Appendix hereto 
illustrative quotations from the transcript here and from 
public documents of which the Court has judicial knowl¬ 
edge. 

These statements establish that Appellants and their co¬ 
defendants had been investigated by the Federal Trade 
Commission which reported facts and findings showing that 
they had violated the Anti-Trust Laws; that the Depart- 
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ment of Justice after studying these facts and findings was 
pursuing Grand Jury investigations with a view of criminal 
prosecutions and equity suits; that such prosecutions might 
result in fines and sentences, and such suits in injunctions 
and receiverships; that complaints were pending before the 
Interstate Commerce Commission which might deprive the 
defendants of their preferential transportation privileges 
and that the Congress was proposing strict statutory reg¬ 
ulation of the packer industries. 

These statements also show that the criminal investiga¬ 
tions ceased; that no receiver was appointed; that the In¬ 
terstate Commerce Commission dismissed one complaint 
against the claimed unlawful transportation privileges and 
that the other was not prosecuted and that the Congress 
enacted a much less stringent Packers Control Act than 
would have been probable had the consent decree not have 
been entered. Thus Appellants obtained substantial bene¬ 
fits from the consent which they now claim was illusory. 
From this history and stripping from the contentions of 
Appellants irrelevant verbiage and inapplicable citations 
and argument, their position in effect is: 

“We were the moving cause of the first investiga¬ 
tion of monopolies,—that in 1888, our activities furn¬ 
ished the motive for the Sherman Anti-Trust Act, we 
have frequently been investigated and sued but none 
of these has been effective, the Federal Trade Com¬ 
mission says we are guilty, grand juries are investi¬ 
gating us, we are in danger of being brought to 
justice; let us therefore deceive the Government of the 
United States by a pretended consent, a simulated 
penitence, get absolution for our sins, and after the 
statute of limitation shall have protected us from fur¬ 
ther prosecution, repudiate our illusory consent and 
release ourselves from our solemn agreement.” * 

•It is just to the defendants, other than Appellants, to say here that they do 
not seek to repudiate their solemn contract. 
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It certainly does not weaken a decree that the defendants 
consented to its entry. On this point the opinion of Mr. 
Justice Bailey in a former hearing in this case is illumi¬ 
nating. The learned Justice said in part: 

“If the decree were set aside, it would be impossible 
to restore the status quo. ******* 

“Under the present Equity rules, no recital of facts 
upon which the decree is based is necessary and the 
refusal of the defendants to admit any violation of the 
law may well have been a precaution against the use 
of such admissions in a criminal prosecution, although 
the statute itself provides against such use. Parties 
may compromise their differences and a consent decree 
as between them is certainly of fully as binding force 
as a decree rendered after a full hearing on the facts. 
That such a decree is entered pursuant to an agree¬ 
ment made prior to the bringing of the suit does not in 
my opinion render the decree less effective, where the 
court has not been, by any deception as to the facts, 
induced to enter a decree which may be injurious to 
third parties or in excess of the jurisdiction of the 
court.” 

THE DECREE OF FEBRUARY 27, 1920, IS VALID AND 

CAN NOT BE SET ASIDE FOR ANY OF THE REA¬ 
SONS CLAIMED IN THIS PROCEEDING 

Consent decrees have all the force of equitable judgments 
with the added force of a contract. Parties may consent 
to that which might not under the facts be adjudicated 
against them. The very purpose of consent is to terminate 
litigation and avoid the expense and delay of a trial. These 
principles are largely ignored in the brief of Appellants 
herein. 

Appellants argue first that they should be released 
from their solemn contract-decree because long after it had 
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been entered and after they had received the consideration 
which induced them to agree and consent thereto, there was 
presented an unsound argument by the beneficiaries of such 
agreement and consent; and, second because although 
agreeing and consenting, they did so with the reservation 
that what they had done, agreed to discontinue, and per¬ 
mitted to be perpetually enjoined was not wrong. 

Merely to state this argument stripped of its ingenious 
circumlocution is sufficient to show its fallacy. 

Can an argument after a consent-decree has been effec¬ 
tuated release the contract and annul the decree? If the 
argument is unsound it has no force; if sound, it can not 
be wrong to make it. In neither event can it change what 
had been agreed to and solemnly decreed. 

Does it annul a contract-consent-decree that the true 
facts may have been insufficient to compel the contract or 
make certain the decree regardless of consent? Certainly 
not, else all contracts although made with the full knowl¬ 
edge of the facts could be set aside, if the parties thereafter 
decide that the known facts did not compel them to make 
the particular contract; and all consent decrees could be set 
aside when the facts might not in an adversary proceeding 
have resulted in the decree. If such were the law, nothing 
would be settled by a consent decree; and parties could, 
after getting the advantages of their contract, repudiate it 
if it should appear that on an adversary hearing judgment 
could not have been entered as agreed. If this were law, 
all consent decrees could be opened for re-litigation. 

One may lawfully contract to pay more for a piece of 
property than he knows is its value. The fact that the 
value is not there, no fraud or mistake being involved, 
would not justify a repudiation of the contract. The very 
purpose of consenting to a decree is to obviate the neces- 
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sity of proving the facts which justify it. The consent is 
not that the facts pleaded are true, but that the decree may 
be entered. 


DECISIONS OF FEDERAL COURTS 

Courts generally, and especially the Supreme Court of 
the United States and other Federal courts, have gone the 
full length to sustain consent settlements of cases when 
openly and fairly made. A forceful illustration of this ap¬ 
pears in the case of Nashville, etc. R.R. Co. v. United 
States, 113 U.S. 261, 266; 28 L.ed. 971, 973. There an 
item “not litigated” in the suit which terminated in the 
consent decree and “that could not have been considered” 
at the time the decree was entered was held to be settled. 
Answering the claim that the item later sought to be re¬ 
covered was not and could not have been put in issue in the 
case when the consent decree was made, the Supreme Court 
said: 


“But the insurmountable difficulty is, that the 
former decree appears upon its face to have been ren¬ 
dered by consent of the parties, and could not there¬ 
fore be reversed, even on appeal. Courts of chancery 
generally hold that from a decree by consent no ap¬ 
peal lies. 2 Dan. Ch. Pr., ch. 32, sec. 1; French v. 
Shotwell, 5 Johns. Ch. 555; Winchester v. Winchester, 
121 Mass. 127. Although that rule has not prevailed 
in this court under the terms of the Acts of Congress 
regulating its appellate jurisdiction, yet a decree, 
which appears by the record to have been rendered by 
consent, is always affirmed, without considering the 
merits of the cause. A fortiori, neither party can 
deny its effect as a bar of a subsequent suit on any 
claim included in the decree.” 


6 


In Thompson v. Maxwell Land Grant & R. Co., 168 U. S. 
451, 463, 42 L.ed. 539, 544, Mr. Justice Brewer said: 

“The case falls within the general rule, that a decree 
made by consent of counsel, without fraud or collusion, 
cannot be set aside by rehearing, appeal, or review. 
Webb vs. Webb, 3 Swanst. 658; Harrison vs. Rumsey, 
2 Ves. Sr. 488; Bradish vs. Gee, 1 Ambl. 229; S. C. 
1 Kenyon, K.B. 73; Downing vs. Cage, 1 Eq. Cas. Abr. 
165; Toder vs. Sansam, 1 Bro. P.C. 468; French vs. 
Shotwell, 5 Johns. Ch. 555.” 

The case of McGowan v. Parrish, 237 U. S. 285; 59 L.ed. 
955, at page 295 of the official edition, announced princi¬ 
ples applicable and controlling here. The Court said: 

“The equity jurisdiction having thus been properly 
invoked, the right of defendant to object because of 
the alleged existence of a legal remedy could be 
waived. Reynes v. Dumont, 130 U. S. 354, 395, 32 
L.ed. 1005, 1008, 9 Sup. Ct. Rep. 594; Brown, B. & Co. 
v. Lake Superior Iron Co., 134 U. S. 530, 33 L.ed. 1021, 
1025, 10 Sup. Ct. Rep. 604; Re. Metropolitan R. Re¬ 
ceivership (Re Reisenberg), 208 U. S. 90, 110, 52 L.ed. 
403, 412, 28 Sup. Ct. Rep. 219. 

“The consent decree not only amounted to a clear 
and express waiver of jurisdictional objections but it 
rendered irrelevant, so far as the present parties are 
concerned, all questions as to the effect of the con¬ 
tracts in creating a lien upon the proceeds of the ice 
claim.” 

In United States v. Babbitt (1882), 104 U. S., 14 Otto 
767, 26 L.ed. 921, the lower court held that the plaintiff 
below could not recover and had filed an elaborate opinion 
to that effect, after which the Attorney General agreed to 
a judgment for plaintiff and appealed. The Chief Justice 
after reciting these facts, said: 
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“In R. R. Co. v. Ketchum, 101 U. S. 289, 25 L.ed. 
932, we decided that when a decree was rendered by 
consent, no errors would be considered here on an ap¬ 
peal which were in law waived by such a consent. In 
our opinion this case comes within that rule. The 
consent to the judgment below was in law, a waiver of 
the error now complained of.” 

The Circuit Court of Appeals for the Second Circuit in 
Hodgson v. Vroom, 266 Fed. 267, 268, 269, said: 

“When there is a consent as to what the decision 
shall be, the decree is a ‘mere agreement of the parties 
under the sanction of the court, and is to be interpreted 
as an agreement.’ 

“A decree on consent is not appealable, in the sense 
that no errors will be considered which were in law 
waived by the consent given. United States v. Bab¬ 
bitt, 104 U. S. 767, 26 L.ed. 921. Therefore nonap¬ 
pealability is not only an incident to a consent judg¬ 
ment, but one of the indicia of the nature of the de¬ 
cree entered.” 

Cited and followed in Wilson v. Haber Bros., 275 Fed. 
346, 347. 

In Harniska v. Dolph (1904), 133 Fed. 158, 66 C. C. A. 
224, the Circuit Court of Appeals, Ninth Circuit, held: 

“The consent of the plaintiffs on the trial of the 
cause in open court to the judgment so entered against 
them dispensed with the necessity of filing separate 
findings of fact or conclusions of law. The consent 
of the parties relieved the court of the necessity of 
finding the facts. Saltonstall v. Russell, 152 U. S. 628, 
14 Sup. Ct. 733, 38 L.ed. 576; Gregory v. Gregory, 102 
Cal. 50, 36 Pac. 364.” 
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In Garrett & Co. v. Sweet Valley Wine Co. (1918), 251 
Fed. 371, District Judge Killits held: 

“A consent decree should be construed as if it were 
a contract/’ 

United States v. Agler, 62 Fed. 824, supports the decree 
in this case. In the Agler case it was claimed that the in¬ 
junction was void because the bill was demurrable. Dis¬ 
trict Judge Baker discussed the right of the United States 
to obtain an injunction prior to the Sherman Act, and said 
that one of the purposes of that Act was the “checking and 
arresting of all lawless interference,” and that it applied to 
capitalists, monopolists, and laborers. And the learned 
judge, in language appropriate here, said: 

“It is a praiseworthy purpose, in the midst of 
tumult and excitement, when lawlessness seizes upon 
the arteries of the commerce of the nation, for the 
courts of the land, in their peaceable and orderly way, 
to lay their hands on these men, and bid them cease. 
It is a lawful thing—a commendable thing. The law 
gives them that power.” 

DECISIONS OF STATE COURTS 

No better discussion of the force and validity of con¬ 
sent decrees can be found than that shown in Adler v. Van 
Kirk Land, etc., Co., 114 Ala. 551, 21 So. 490, 62 Am. St. 
Rep. 133, where the court said: 

“It is averred in the bill that the decree in the fore¬ 
closure suit was ‘solely upon the consent of the parties 
to said cause, and that no judicial ascertainment of the 
facts stated in the bill filed in said cause was ever had;’ 
and that ‘said consent decree does not and did not con¬ 
stitute an adjudication of said cause.’ The purpose of 
the pleader in making this averment, was, doubtless, 
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to state as a fact that the decree was merely a consent 
decree, a decree agreed upon by the parties, and upon 
such consent rendered by the court, without the as¬ 
certainment of the truth of the facts averred in the 
bill, or of the rights of the parties therein asserted; 
and, as a conclusion of law flowing from these facts, 
that the decree does not operate an adjudication 
against the land and construction company of the mat¬ 
ters embraced in the lis pendens of the foreclosure 
suit; and the argument is, that the decree is not an 
estoppel of record against the company as to the 
amount by the decree declared to be owing upon the 
demands secured by the mortgage. 

“Whatever effect such a conclusion, if logically de- 
ducible from the premises stated, would have upon the 
rights of the parties in this cause, under the aver¬ 
ments contained in the bill, it is not necessary to con¬ 
sider; and this because the conclusion is a non sequitur. 
In the absence of fraud in its procurement, and be¬ 
tween parties sui juris, who are competent to make the 
consent not standing in confidential relations to each 
other, a judgment or decree of a court having jurisdic¬ 
tion of the subject matter, rendered by consent of 
parties, though without any ascertainment by the 
court of the truth of the facts averred, is, according to 
the great weight of American authority, as binding and 
conclusive between the parties and their privies as if 
the suit had been an adversary one, and the conclusions 
embodied in the decree had been rendered upon con¬ 
troverted issues of fact and a due consideration there¬ 
of by the court; Freeman on Judgments, sec. 705; Gif¬ 
ford vs. Thorn, 9 N. J. Eq. 722; French vs. Shotwell, 5 
Johns. Ch. 568; Walsh v. Walsh, 116 Mass. 383; 17 
Am. Rep. 162; Dunman vs. Hartwell, 9 Tex. 495; 60 
Am. Dec. 177; Nashville, etc. Ry. Co. vs. United States, 
113 U. S. 261; Curry vs. Peebles, 83 Ala. 228; Rogers 
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vs. Prattville Mfg. Co., 81 Ala. 483; 60 Am. Rep. 171; 
Patillo vs. Taylor, 83 Ala. 233. 

“The fact that the decree in the foreclosure suit was 
rendered by consent of parties does not, therefore, de¬ 
tract from its dignity, or lessen its conclusiveness, as 
an adjudication between the parties. Not only is such 
its effect, but its consent is a waiver of error, pre¬ 
cluding a review of the decree upon appeal and, as a 
general rule, upon a bill of review; Thompson vs. Max¬ 
well, 95 U. S. 391; Nashville, etc. Ry. Co. vs. United 
States, 113 U. S. 266; 2 Daniell’s Chancery, Pleading 
and Practice, 5th Am. Ed. 1576; Dunman vs. Hart¬ 
well, 9 Tex. 495; 60 Am. Dec. 176; Curry vs. Peebles, 
83 Ala. 227/’ 

To the same effect see Short vs. Taylor, 137 Mo. 517, 59 
Am. St. ftep. 508. 

In Indiana etc. Ry. Co. v. Bird (1888), 116 Ind. 217, 9 Am. 
St. Rep. 842, 18 N.E. 837, it was said: 

“A judgment by agreement will bind those by whose 
agreement it is entered, notwithstanding the pleadings 
would not, in a contested case, authorize such a judg¬ 
ment; Fletcher v. Holmes, 25 Ind. 458 (463); Hudson 
v. Allison, 54 Id. 215; Lyon v. Roy, 54 Id. 300. 

“The fact, if conceded, that the pleadings may not 
have been broad enough in a contested case to au¬ 
thorize the judgment entered might be a circumstance 
of some weight in support of the averment that the 
judgment as entered was not in accordance with the 
agreement of the parties, but, as already stated, it 
would not be sufficient of itself to authorize the ex¬ 
punging of a part of the judgment.” 

In Schmidt v. Oregon Gold Mining Co. (1895), 28 Or. 9, 
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40 Pac. 406, 1014, 52 Am. St. Rep. 759, 162, 754, 765, it was 
said: 


“Consent excuses error, and ends all contention be¬ 
tween the parties. It leaves nothing for the court to 
do but to enter what the parties have agreed upon, 
and, when so entered, the parties themselves are con¬ 
cluded. From such a decree there is no appeal: Beach 
on Modern Equity Practice, sec. 795; Armstrong v. 
Cooper, 11 Ill. 540. Under section 692 of the Revised 
Statutes of the United States, the practice of the na¬ 
tional courts is to entertain an appeal from a consent 
decree; but they will not decide any matters that ap¬ 
pear to have been consented to by the parties, and, if 
the errors complained of come within the waiver, the 
decree of the courts below will be affirmed: Pacific 
R. R. Co. v. Ketchum, 101 U. S. 295.” 

And on rehearing: 

“But a consent decree is not in a strict legal sense 
a ‘judicial sentence.’ ‘It is,’ says Mr. Gibson in his 
excellent treaties entitled Suits in Chancery, section 
558, ‘in the nature cf a solemn contract, and is, in ef- 
. feet, an admission by the parties that the decree is a 
just determination of their rights upon the real facts 
of the case, had such been proved. As a result, such a 
decree is so binding as to be absolutely conclusive upon 
the consenting parties, and it can neither be amended 
or in any way varied without a like consent, nor can it 
be reheard, appealed from, or reviewed upon a writ 
of error. The one only way in which it can be at¬ 
tacked, or impeached, is by an orginal bill alleging 
fraud in securing the consent.” 

“Mr. Beach, in his Modern Equity Practice, section 
792, said: ‘Parties to a suit have the right to agree 
to anything they please in reference to the subject 
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matter of their litigation, and the court, when applied 
to, will ordinarily give effect to their agreement, if it 
comes within the general scope of the case made by 
the pleadings.' ” 

“Fletcher v. Holmes, 25 Ind. 458, was a case wherein 
suit was brought to foreclose a mortgage, in which 
neither the mortgage nor the complaint to foreclose 
showed any right to a personal decree against the de¬ 
fendant, but he appeared, and with his consent one 
was rendered. Regarding such decree, the court said: 
‘It cannot be doubted that without May’s consent such 
a judgment against him, upon that complaint, would 
not have been warranted. We need not say whether or 
not it would have been void. But he consented to it. 
Was it then void as against May, because the com¬ 
plaint did not allege sufficient facts to justify it with¬ 
out such consent? We can conceive of no reason why 
a judgment entered by agreement, by a court of gen¬ 
eral jurisdiction, having power in a proper case to ren¬ 
der such a judgment, and having the parties before it, 
should not bind those by whose agreement it is enter¬ 
ed, notwithstanding the pleadings would not, in a con¬ 
tested case, authorize such a judgment. The object 
of a complaint is to inform the defendant of the nature 
of the plaintiff’s case. It is for his protection that it 
is required. If he wishes to waive it, or agrees to the 
granting of greater relief than could otherwise be 
given under its averments, without amendment, and 
such relief is given by his consent, we think that the 
judgment is not even erroneous, and much less void as 
to him.” 

A consent decree is a contract of the highest character. 

Barnes v. American Fertilizer Company, 130 S. E. 902. 

An interesting application of these rules was made in 
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United States Construction Co. vs. Armour Packing Co., 
35 Ok. 179, 128 Pac. 371, where it was said: 

“There is one principle of law which conclusively de¬ 
termines this case, and that principle is that a court 
has no power, after stipulation for settlement, agreed 
to and signed by all the parties in interest, has been 
filed, and after judgment has been entered in accord¬ 
ance with such stipulation, to vacate and set aside 
or modify the judgment after the term at which it 
was rendered, in the absence of fraud between the 
parties agreeing to settlement by consent or stipula¬ 
tion, except for mistake, neglect or omission of the 
clerk. In Morris vs. Peyton, 29 W. Va. 201, 11 S. E. 
954, Mr. Justice Green, speaking for the court on the 
question of whether the court has power to vacate a 
decree entered by consent of the parties to the action, 
said: 

“ ‘As such a decree is not the judgment of the court 
upon the merits of the case, but the act of the parties 
to the suit, it is obvious that it cannot be modified, set 
aside, or annulled by any order in the cause made by 
the court below without the consent of all parties to 
the cause . . . Nor could it be appealed from, nor modi¬ 
fied by this court, unless, perhaps, it should be so en¬ 
tirely foreign to the matters in controversy in the 
cause that for this or some other reason the court be¬ 
low had no jurisdiction or authority to enter such de¬ 
cree by consent or otherwise.' 

“.The judgment in this case was a final ascertain¬ 

ment of the rights by consent of the parties to the suit, 
and cannot be changed by any subsequent order of the 
court without like consent. Seiler vs. Union Mfg. Co., 
50 W. Va. 208, ... In the absence of fraud in its pro¬ 
curement, and between parties sui juris, who are com¬ 
petent to make the consent, not standing in confiden- 
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tial relations to each other, a judgment or decree of a 
court having jurisdiction of the subject-matter, ren¬ 
dered by consent of parties, though without any ascer¬ 
tainment by the court of the truth of the facts averred, 
is according to the great weight of American authority, 
as binding and conclusive between the parties and 
their privies as if the suit had been an adversary one; 
and the conclusions embodied in the decree had been 
rendered upon controverted issues of fact and a due 
consideration thereof by the court.” 


STATEMENTS OF TEXT BOOKS 

A concise and accurate description of a consent decree is 
given in 23 Cyc. 729 as follows: 

“A judgment by consent of the parties is more than 
a mere contract in pais; having the sanction of the 
court and entered as its determination of the con¬ 
troversy, it has all the force and effect of any other 
judgment, being conclusive as an estoppel upon the 
parties and their privies.” 

Statements fairly representative of the applicable prin¬ 
ciples are set out in volume 15 of Corpus Juris. We quote 
from pages 729 and 730, as follows: 

“Since jurisdiction is the power to hear and de¬ 
termine, it does not depend either upon the regularity 
of the exercise of that power, or upon the correctness 
or rightfulness of the decision made, for the power to 
decide necessarily carries with it the power to decide 
wrongly aa well as rightly, subject to the qualification 
that the court can render only such judgment as does 
not transcend in extent or character the law which is 
applicable to that class of cases.” 
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Freeman on Judgments says: 

“Judgment may be consented to without regard to 
the state of the pleadings or the evidence.” 

(Vol. 3, section 1349, p. 2772.) 

“A consent judgment is undoubtedly contractual in 
its nature and should be construed as though it were 
a contract.” 

(id. section 1350, and see also section 1352.) 

Ruling Case Law Vol. 10, Sec. 347, states the rule in 
similar language: 

“Decrees are frequently entered on consent of the 
parties, and this fact should be recited. Such a de¬ 
cree, when entered, is binding on the consenting 
parties, and it cannot be heard or reviewed except on 
a showing that consent was obtained by fraud or that 
the decree was based on mutual error.” 

Citing Addler v. Van Kirk Land, etc. Co., 114 Ala. 551, 
21 So. 490, 62 A. S. R. 133, supra, Daniell’s Chan. Plead. & 
Prac., 4th Ed., Vol. 2, pp. 973, 974, says: 

“It may be mentioned, with reference to the subject 
of consent causes, that a decree or order, made by con¬ 
sent of the counsel for the parties, cannot be set aside, 
either by rehearing or appeal, or by bill of review; un¬ 
less by clerical error anything has been inserted in the 
order, as by consent, to which the party had not con¬ 
sented; in which case, a bill of review might lie.” 

THE CONSENT DECREE WAS JUSTIFIABLY 

COMPREHENSIVE 

In United States v. American Tobacco Company, 221 U. 
S. 106, 188; 55 L.ed. 663, 697, where in discussing the de- 
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cree that should be entered, the Supreme Court spoke of a 
disintegration of the several connected corporate business¬ 
es, and pointed out that it might be necessary 

“by way of an injunction restraining the movement of 
the products of the combination into channels of in¬ 
terstate or foreign commerce, or by the appointment 
of a receiver, to give effect to the requirements of the 
statute.’* 

The connected corporate businesses here defendant total 762 
with 131 trade names. No ordinary injunction could avail. 
Those had been tried and failed. Defendants have agreed 
in order to escape a worse fate to an injunction order that 
is effective. Its very effectiveness explains the efforts of 
Appellants after having received benefits, to repudiate 
their “solemn contract.” 

It is true that these Appellants almost, if not quite, 
reach the stage of claiming that they were coerced. It is 
rather remarkable that these great businesses advised by 
counsel among the ablest in America, did not discover any 
coercion until more than four years after the decree and 
then not until they had received all the many advantages 
they got by the decree. Keeping the benefits, Appellants 
propose to repudiate their obligations voluntarily assumed. 

What is here involved is that which is specifically au¬ 
thorized to be enjoined by the Acts of Congress. 


CONTROLLING STATUTES 

The Sherman Anti-Trust Law, section 2, makes guilty 
“every person who shall monopolize or attempt to mon¬ 
opolize.” 
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Section 4 of the same statute authorizes injunctions “to 
prevent and restrain violations of this act.” 

Attempts may be prevented before they become success¬ 
ful. 

When there is considered the allegations of the original 
bill filed in this cause, admissions in the answers, the find¬ 
ings by the Federal Trade Commission, the facts set out 
in the intervention filed by the American Wholesale 
Grocers’ Association, and the facts stated in the Commit¬ 
tee’s report on Senate Resolution 211, it is clearly shown 
that there was by the Appellants in this case an attempt 
to monopolize, if not actual monoply of the distribution of 
food products. 

In the Clayton Law, section 3, there is further authority 
t to seize him who attempts to violate the law and stop him 
before his attempt is successful. Section 3 of the Clayton 
Law, in so far as it is here applicable, reads: 

“That it shall be unlawful for any person engaged 
in commerce, in the course of such commerce, to . . . 
make a sale or contract for sale of goods, . . . for use, 
consumption, or resale within the United States or any 
Territory thereof or in the District of Columbia . . . 
where the effect of such . . . sale, or contract for sale 
. . . may be to . . . tend to create a monopoly in any line 
of commerce.” 

What was done in the decree of February 27, 1920, was 
merely to enforce the provisions of the Anti-Trust Laws, 
and the same rulings would have been appropriate with the 
proof indicated in the outlines shown in the Appendix here¬ 
to had the decree been entered after hearing instead of by 
consent. 

It certainly does not weaken a decree that the defendants 
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consented to its entry. If the findings of the Federal 
Trade Commission are true, then even though Appellants 
had contested the entry of any decree, it would have been 
right and proper to have entered the decree of February' 
27, 1920. All the Court did was to stop before it became 
fully successful the attempt to create a far reaching and 
most dangerous monopoly; and the Appellants by agreeing 
to limit their business to that which was legitimately with¬ 
in the scope of their respective enterprises, were, as stated 
by the Court in Oliver v. Gilmore, 52 Fed. Rep. 562, 567, 
adapting their businesses to “the line of the modern di¬ 
vision of labor” with the result, as further stated by the 
Court, to “prove of advantage to the community.” 


ANTITRUST CASES PRESENT NEW PROBLEMS IN 

PLEADINGS 

The case of Swift & Company v. United States, 196 U. S. 
375; 49 L.ed. 518, itself furnishes justification for the de¬ 
cree in this case. Referring to the pages of the offiicial 
edition, it will be seen that among the charges made in the 
Swift case, as in this case, was the charge that the rail¬ 
roads were giving preference to the packers, (page 394). 
It was charged in the Swift case and is charged here, and 
is true, that the defendants in that case and in this case 
were conspiring to monopolize the distribution of certain 
named commodities, (page 395). 

In speaking of the rules of pleading, Mr. Justice Holmes 
denied the contention that a bill in equity should be as 
specific as an indictment, and referring to a bill in equity, 
said: 


“But it is to be taken to mean what it fairly conveys 
to a dispassionate reader by a fairly exact use of Eng¬ 
lish speech.” (page 395.) 
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And referring to the general scheme, Mr. Justice Holmes 
further said: 

“The scheme alleged is so vast that it presents a 
new problem in pleading .... The elements, too, are 
so numerous and shifting, even the constituent parts 
alleged are, and from their nature must be, so exten¬ 
sive in time and space that something of the same im¬ 
possibility applies to them.” (page 395, 396.) 

Further Mr. Justice Holmes: 

“It is suggested that the several acts charged are 
lawful and that intent can make no difference. But 
they are bound together as the parts of a single plan. 
The plan may make the parts unlawful.” 

And further: 

“But when that intent and the consequent dan¬ 
gerous probability exist, this statute, like many others, 
and like the common law in some cases, directs itself 
against that dangerous probability as well as against 
the completed result.” 

The Swift case shows the necessity for such an injunction 
as was rendered in this case. 

Mr. Justice Story in his work on Equity Pleading, after 
speaking of the limits of the powers of courts of law, said: 

“But courts of equity are not so restrained. Al¬ 
though they have prescribed forms of proceeding, the 
latter are flexible, and may be suited to the different 
postures of cases. They may adjust their decrees so 
as to meet most, if not all, of these exigencies; and 
they may vary, qualify, restrain and model the remedy 
so as to suit it to mutual and adverse claims, control- 
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ling equities and the real and substantial rights of all 

the parties.So that one of the most striking and 

distinctive features of courts of equity is that they can 
adapt their decrees to all the varieties of circumstances 
which may arise, and adjust them to all the peculiar 
rights of all the parties in interest.” 

BROAD DECREES NECESSARY 

Broad decrees are necessary in these anti-trust suits. 
The Appellants here have been sued many times and sev¬ 
eral injunctive decrees have been entered against them. 
These were ineffective and so the agreement to the decree 
of February 27, 1920, was presented and Appellants gladly 
accepted in order to avoid the probability of a worse fate. 
The decree does prohibit the doing of a business ordinarily 
lawful, but if it is necessary to prevent the business in order 
to keep the Appellants within the law, the business should 
be stopped. Certainly the subject matter of the original 
bill was broad enough to justify a court, even without any 
agreement, in entering such a decree as was needed to pre¬ 
vent the practices described in the bill. Decrees may pre¬ 
vent “doing specific things” and courts are not powerless 
to enforce the act (anti-trust) or to supress the illegal com¬ 
bination, and powerless to protect the rights of the public 
as against that combination. Northern Securities Co. v. 
United States, 193 U. S. 197. See also Standard Oil Co. v. 
United States, 221 U. S. 1, 77, 78; United States v. Amer¬ 
ican Tobacco Co., 221 U. S. 106; Gompers v. Buck Stove & 
Range Co., 221 U. S. 418, 438; United States v. Union 
Pacific R. R. Co., 226 U. S. 470, 474. See also United States 
v. Railway Employees, 283 Fed. 479, where it was held: 

“Rights guaranteed by the Constitution are not so 
absolute that they may be exercised under all circum¬ 
stances, and without any qualification, but, like other 
rights, must always be exercised with reasonable re¬ 
gard for the conflicting rights of others. 
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“Where peaceable and lawful acts in the conduct of 
a strike of railway employees are so interwoven with 
the whole plan of intimidlation and obstruction that to 
enjoin only assaults and other acts of violence, leaving 
defendants free to pursue the open and ostensibly 
peaceful part of their program would be an idle cere¬ 
mony, such acts will likewise be enjoined.” 

Even “peaceable persuasion” may, as was held in the Du¬ 
plex Printing Press case, supra, be enjoined when part of 
an illegal conspiracy. 

Having shown that the contract-decree was within the 
right of the parties to agree to and within the competency 
of the court to enter, there is no need, with one exception 
later to be stated, to discuss the subordinate contentions of 
Appellants all of which become immaterial; if, as we be¬ 
lieve, this fundamental principle is sound. The only sub¬ 
ordinate claim of Appellants not disposed of by the fact 
that the decree is valid is the one relating to the action of 
the lower court in suspending the decree upon the motion 
of the California Cooperative Canneries. This we shall 
briefly discuss. 


APPELLANTS SEVENTH ASSIGNMENT OF ERROR IS 
SOUND AND SHOULD BE SUSTAINED 

The lower court (trans. 341) decreed: 

“The said motion of the California Cooperative Can¬ 
neries to suspend the operation of the said decree of 
February 27, 1920, is granted and the operation of the 
said decree as a whole is suspended until further order 
of the Court to be made, if at all, after a full hearing 
on the merits according to the usual course of chancery 
proceedings.” 
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Appellants assign error (trans. 360) on this portion of 
the decree, saying: 

“The court erred in entering its order suspending 
the consent decree because it thereby materially 
modified said consent decree without the consent of 
these defendants/’ 

The decree of February 27, 1920, being valid and having 
been entered as both a contract and a decree can not be set 
aside without the consent of all the contracting parties and 
that portion of the order of the lower court copied above 
should be reversed and annulled, and we submit that there 
should be an affirmance of the rest of the decree. 

Respectfully submitted, 

EDGAR WATKINS 
MAC ASBILL 

WATKINS & ASBILL, ATTORNEYS, 

Atlanta Trust Bldg., Atlanta, Ga. 

Attorneys for American Wholesale Grocers’ As¬ 
sociation, Henry G. Sears Company, John Hoff¬ 
man and Sons Company, Mason, Ehrman & Com¬ 
pany, J. M. Radford Grocery Company, Southern 
Distributing Company, Hall Grocery Company, 
Albert Mackie & Co., Ltd., The Hicks Co., W. D. 
Cleveland & Sons, Rapides Grocery Company, and 
Oliver Finnie Grocery Co. 
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APPENDIX 

HISTORY OF THE PROCEEDINGS 

Properly to understand the force, validity and effect of 
the decree of February 27, 1920, attacked in this proceed¬ 
ing, it is necessary to refer to certain public records of 
which the Court will take judicial notice. 

Prior to 1919 stock raisers, wholesale grocers, and others, 
complained to the President of the United States that the 
practice of defendants in this case, two groups of whom 
are Appellants here, violated the anti-trust laws and tended 
to the creation of a monopoly. The President referred the 
matter to the Federal Trade Commission, which conducted 
an investigation without complaint being filed, and made 
report of the result thereof to the President. This report 
is entitled “REPORT OF THE FEDERAL TRADE COM¬ 
MISSION ON THE MEATPACKING INDUSTRY.” The 
report is extensive, and it is necessary that reference be 
made to only a small part thereof. On June 30th, 1919, 
part 4 of that report was presented to the President, and 
from that part of the report quotations are made as fol¬ 
lows : 

FEDERAL TRADE COMMISSION’S FINDINGS 

On page 15 the Commission said: 

“These packers have entered the wholesale grocery 
trade, and in practically all the more important cen¬ 
ters of distribution they bid fair to dominate a field 
which a few years ago was almost exclusively occupied 
by the independent provision jobber and wholesale 
grocer.” 

On page 29 the Commission reported: 

“There can be no doubt about the general alarm felt 
by wholesalers in all sections of the country at the com¬ 
petitive power displayed by the packers in the market¬ 
ing of foods other than those which naturally emanate 
from the packing house. Jobbers now make no com- 
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plaint of the loss of their trade in cured meats and 
other packing house products, such as canned meats, 
the marketing of which goes more or less naturally 
with the marketing of fresh meats. It is the advent 
of the packers in lines not related to the slaughtering 
business that causes so much anxiety among jobbers. 
This anxiety is felt not merely by weak and inefficient 
firms, but by the strongest and most efficient as well. 
The complaint is general that the field of their op¬ 
erations has been restricted, that they can not hope 
for that natural expansion to which their energy and 
ability entitle them, and that, if the present develop¬ 
ment continues, they must more and more be confined 
to supplying their immediate localities. Among pro¬ 
duce dealers these complaints are general; among 
wholesale grocers they are well-nigh universal; among 
the manufacturers of food and related specialties there 
is an awakening apprehension that, distribution hav¬ 
ing been seized, manufacturers will be the next field 
to be occupied. 

“The complaint is not merely that new competitors 
have entered these lines of trade; new jobbers may 
appear and new jobbing centers arise without causing 
alarm. It is not because of superior ability in packer 
salesmen or buyers that packer competition is feared. 
Hundreds of jobbers are willing to match their skill 
and their judgment under free market conditions 
against the skill and judgment of the packers. What 
they fear is the manipulation of market conditions 
through the large buying power which comes from 
large control of capital and credit, and through the 
speculative buying which often characterizes packer 
dealings; they fear the packers’ control of storage 
facilities, the superior transportation service which 
they have been permitted to build up for themselves, 
the power which comes from numerous controlled out- 
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lets and markets reached by their peddler-car system, 
their branch-house organization and kindred selling 

agencies. Any one of these factors would, other things 
being equal, make the packers strong competitors; the 
combination of them gives to the packers such a power 
in the marketing of foods as will, in the opinion of the 
best informed jobbers, make them masters in any field 
they may choose to enter, if that power remains un¬ 
checked. M 

On pages 69 and 70 the Federal Trade Commission set out 
the method of shipment by wholesale grocers, and the 
methods enjoyed by the defendants, the wholesale grocers 
using the ordinary cars, which were subject to delays and 
uncertainties as to the time of delivery, and the defen¬ 
dants using private and peddler cars moving on definite 
schedules, and over designated routes. After this discus¬ 
sion the Commission says: 

“Under such circumstances car-route salesmen do 
not have to offer groceries at a lower price than the 
wholesalers do to secure the trade; other things being 
equal, they can make sales because of the superior 
service they can assure in the form of frequent and 
prompt deliveries. Trade won in this way is not to be 
credited to the industrial efficiency of the packers, but 
to privileges granted them by the carriers, and to this 
alone/’ 


SUMMARY OF FEDERAL TRADE COMMISSION’S 

REPORT 

The Federal Trade Commission summarized its report, 
which summary in part appears in the transcript in this 
case at pages 244 and 245. For the convenience of the 
court we insert here from the record this summary: 
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“It appears that five great packing concerns of the 
country—Swift, Armour, Morris, Cudahy and Wil¬ 
son—have attained such a dominant position that they 
control at will the market in which they buy their sup¬ 
plies, the market in which they sell their products, and 
hold the fortunes of their competitors in their hands.” 
(Summary Report, page 3.) 

“We have found that it is not so much the means of 
production and preparation, nor the sheer momentum 
of great wealth, but the advantage which is obtained 
through a monopolistic control of the market places 
and means of transportation and distribution.” (Sum¬ 
mary report, page 4.) 

“The producer of live stock is at the mercy of these 
five companies because they control the market and 
the marketing facilities and, to some extent, the roll¬ 
ing stock which transports the product to the market.” 
(Summary report, page 4.) 

“The competitors of these five concerns are at their 
mercy because of the control of, the market places, 
storage facilities, and the refrigerator cars for dis¬ 
tribution.” (Summary report, page 4.) 

“The consumer of meat products is at the mercy of 
these five because both producer and competitor are 
helpless to bring relief.” (Summary report, page 4.) 

“Five corporations, Armour & Co., Swift & Co., 
Morris & Co., Wilson & Co., Inc., and the Cudahy Pack¬ 
ing Co., hereafter referred to as ‘Big Five’ or ‘The 
Packers,’ together with their subsidiaries and affiliated 
companies, not only have a monopolistic control over 
the American meat industry, but have secured control, 
similar in purpose if not yet in extent, over the prin¬ 
cipal substitutes for meat, such as eggs, cheese, and 
vegetable oil products, and are rapidly extending their 
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power to cover fish and nearly every kind of foodstuff.” 
(Summary report, page 9.) 

“The monopolistic position of the Big Five is based 
not only upon the large proportion of the meat busi¬ 
ness which they handle, ranging from 61 to 86 per 
cent, in the principal lines, but primarily upon their 
own ownership, separately or jointly, of stockyards, 
car lines, cold storage plants, branch houses, and the 
other essential facilities for the distribution of perish¬ 
able foods.” (Summary report, page 9.) 

“The control of these five great corporations, fur¬ 
thermore, rests in the hands of a small group of in¬ 
dividuals, namely, J. Ogden Armour, the Swift Broth¬ 
ers, the Morris Brothers, Thomas E. Wilson (acting 
under the veto of a small group of bankers) and the 
Cudahys.” (Summary report, page 9.) 

“The combination among the Big Five is not a casual 
agreement brought about by indirect and obscure 
methods, but a definite and positive conspiracy for the 
purpose of regulating purchases of live stock and con¬ 
trolling the price of meat, the terms of the conspiracy 
being found in certain documents which are in our 
possession.” (Summary report, page 10.) 

“The power of the Big Five in the United States has 
been and is being unfairly and illegally used to— 

Manipulate live-stock markets; 

Restrict interstate and international supplies of 

foods; 

Control the prices of dressed meats and other foods; 

Defraud both the producers of food and consumers; 

Crush effective competition; 

Secure special privileges from railroads, stockyard 

companies, and municipalities; and 

Profiteer.” (Summary report, page 11.) 
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“The most satisfactory single index of the propor¬ 
tion of meat industry controlled by the Big Five is the 
fact that they kill, in round figures, 70 per cent of the 
live stock slaughtered by all packers and butchers en¬ 
gaged in interstate commerce. In 1916 the Big Five’s 
percentage of the interstate slaughter, including sub¬ 
sidiary and affiliated companies, was as follows: 


Cattle . 82.2 

Calves . 76.6 

Hogs. 61.2 

Sheep and lambs . 86.4.” 


(Summary report, page 11.) 

“The business of the packing companies originally 
was limited to the slaughter of live-stock and the dis¬ 
tribution of meat and animal products and by¬ 
products. Now, however, they are rapidly extending 
their control over all possible substitutes for meat— 
fish, poultry, eggs, milk, butter, cheese and all kinds 
of vegetable oil products, and have secured strategic 
points of collection, preparation and distribution of 
these products.” (Summary report, page 13.) 

“These strategic positions, which serve not only to 
protect the controls which the big packers have al¬ 
ready acquired, but to insure their easy conquest of 
new fields, are: 

Stockyards, with their collateral institutions, such 
as terminal roads, cattle-loan banks, and market 
papers. 

Private refrigerator car lines for the transporta¬ 
tion of all kinds of perishable foods. 

Cold-storage, plants for the preservation of perish¬ 
able foods. 

Branch-house system of wholesale distribution. 
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Banks and real estate.” (Summary report, page 
15.) 

“The purpose of this combination, which for more 
than a generation has defied the law and escaped ade¬ 
quate punishments, are sufficiently clear from the his¬ 
tory of the conspiracy and from the numerous docu¬ 
ments already presented, namely: 

To monopolize and divide among the several inter¬ 
ests the distribution of the food supply not only of the 
United States but of all countries which produce a food 
surplus, and, as a result of this monopolistic position, 

To extort excessive profits from the people not only 
of the United States but of a large part of the world.” 
(Summary report, page 40.) 

INTERSTATE COMMERCE COMMISSION’S 

INVESTIGATION 

After the report of the Federal Trade Commission and in 
August, 1919, interveners herein and other wholesale 
grocers, filed a complaint before the Interstate Commerce 
Commission, entitled “Southern Wholesale Grocers’ Asso¬ 
ciation, and others v. Southern Railway Company, Walker 
D. Hines, Director General, and others.” 

This complaint alleged at length that the carriers de¬ 
fendant thereto, which included all the carriers of the 
United States, were granting special privileges to the de¬ 
fendants in this case, which privileges it was alleged con¬ 
stituted an unlawful preference in violation of section 3 of 
the Acts to Regulate Commerce. Paragraph 6 of said com¬ 
plaint reads: 

“Recently and with a constantly enlarging volume, 
The Packers have engaged in the purchase, manufac- 
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ture, sale and distribution of numerous grocery items. 
Thus have The Packers become and are direct com¬ 
petitors of complainants, The Wholesale Grocers. The 
Packers can and do use their thousands of privately 
owned refrigerator cars for the shipment of grocery 
products, perishable and non-perishable, combining in 
shipments such products with relatively, small quan¬ 
tities of meat and meat products.” 

The orginal complaint so filed with the Interstate Com¬ 
merce Commission is numbered on the docket of that Com¬ 
mission 10745, sub-number 1. Complainants in that case, 
among whom are the interveners in this case, presented 
testimony before the Interstate Commerce Commission in 
substantiation of their allegations, and the case was pend¬ 
ing in December, 1919, at which time complainants were 
notified that the Department of Justice was considering 
action on the aforesaid report of the Federal Trade Com¬ 
mission. Complainants, interveners who file this brief, 
through their counsel, suspended the prosecution of their 
complaint, and conferred with the Department of Justice 
with reference to its action. After suggestions by counsel 
representing the complainants before the Interstate Com¬ 
merce Commission and the interveners in this case, the At¬ 
torney General obtained the consent of the defendants 
herein to the decree of the 27th of February, 1920. After 
this decree was entered, interveners in this case and the 
complainants before the Interstate Commerce Commission 
were advised by their counsel that under the decisions of 
the Interstate Commerce Commission no one could complain 
of an unjust preference unless the complaining party was 
in competition with the persons enjoying the preference, 
and because of that rule of law definitely established by the 
Interstate Commerce Commission, complainants, the South¬ 
ern now the American Wholesale Grocers’ Association, and 
its joint complainants, discontinued the prosecution of the 
complaint before the Interstate Commerce Commission. 
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About the time that the Southern Wholesale Grocers’ As¬ 
sociation and others filed the complaint before the Inter¬ 
state Commerce Commission, National Wholesale Grocers* 
Association filed a similar complaint. The National Whole¬ 
sale Grocers’ Association continued the prosecution of its 
complaint and the defendants in this cause intervened be¬ 
fore the Interstate Commerce Commission in the cause of 
the National Wholesale Grocers’ Association, which case is 
numbered on the docket of the Interstate Commerce Com¬ 
mission 10745. The defendants in this case, except Cudahy 
& Company and its corporate congeners, intervened, filed 
a joint brief in the complaint before the Interstate Com¬ 
merce Commission and copied and relied on the decree in 
this case. In this brief, defendants in this case, interven¬ 
ers in the case before the Interstate Commerce Commis¬ 
sion, referred to the complaints of grocers and others to 
the President, the Federal Trade Commission and the 
Senate, and in referring to the entry of the decree in this 
case and in explanation of their agreement to said decree 
said: 


“It was in order to make publicly of record such an 
absolute and unqualified denial of any effort to mon¬ 
opolize the food products of the country as could not 
be disputed by any intelligent mind that the packers 
defendant in the equity proceedings consented to the 
entry of the decree in this case.” 

In further argument on pages 14, 15 and 17 of their brief 
said defendants in this case, interveners in the case be¬ 
fore the Interstate Commerce Commission, two groups of 
whom are appellants here, said: 

“Under the decree, however, the packers are ab¬ 
solutely eliminated as competitors of the wholesale 
grocers, or any other class of merchants, with respect 
to each of the articles named in the decree. ... It may 
be mentioned in passing that the two-year limit al- 
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lowed for compliance with the decree was in order that 
the packers might dispose through normal channels 
and without undue losses of any of their stocks of 
goods on hand at the time of the entry of the decree. 
The defendant packers are carrying out in good faith 
the terms of the decree. It is expected that they will 
have complied with the decree in so far as it relates 
to their discontinuance of the sale of certain articles, 
well in advance of the time allowed by the decree. . . . 

“With respect to the articles not relinquished by the 
packers under the decree, the record shows clearly that 
there is little, if any, dealing or shipment by the whole¬ 
sale grocers in dressed poultry, butter and eggs.” . . . 

“In other words, this decree attained the real object 
sought by the wholesale grocers, both in the north and 
the south, namely the elimination of the competition 
of certain large concerns organized to do business in 
an efficient manner and upon a small margin of profit.” 


The Interstate Commerce Commission decided the case 
of National Wholesale Grocers’ Association on the 22nd 
day of June, 1921, and its decision is reported in Vol. 62 
I. C. C. 375, et seq. At page 381, of the opinion of the In¬ 
terstate Commerce Commission, after relating the facts 
necessary to an understanding of the case, they described 
the decree of February 27, 1920, and in stating the conten¬ 
tions of the interveners, defendants in this case, said: 

“The record shows clearly that there is little if any 
dealing or shipment by the wholesale grocers in dress¬ 
ed poultry, butter, and eggs. They assert that the en¬ 
try of the decree eliminated the competition to which 
the grocers object, and will bring about a result more 
favorable to the complainants than any obtainable by 
an order in this proceeding.” 


This ruling by the Interstate Commerce Commission 
sustained the plea set up in that case by these Appellants— 
defendants in which they pleaded that the consent decree 
prevented a finding of undue preference. This plea being 
true, there was nothing left to be done by the Interstate 
Commerce Commission but to dismiss the complaint, which 
was done. 


SENATE INVESTIGATION AND TESTIMONY OF 

ATTORNEY GENERAL 

• + § « i • 

Subsequently the Senate investigated the packers' con¬ 
sent decree here involved and made reports dated March 
23rd and April 21st, 1921. This is headed Packers 
Consent Decree, Senate Resolution 211. This report con¬ 
tains the testimony of the Attorney General taken before 
the Senate Committee. Among other things the Attorney 
General said: 

“When I entered the office of Attorney General, in 
March last (1919), I found that portions of the report 
of the Federal Trade Commission, which had been for 
a couple of years investigating the great packers, had 
been published and turned over to the Department of 
Justice for such action as the department saw fit to 
take. I learned also that the bureau of investigation 
of the Department of Justice had made a comprehen¬ 
sive examination of the operations of these corpora¬ 
tions and their subsidiaries. I also found that com¬ 
mittees of the Congress, both in the Senate and House, 
had held extensive hearings, with the idea, undoubt¬ 
edly, of appropriate legislation, which hearings had 
developed many facts in relation to the method and 
conduct of the business of these packers. Amongst the 
first things that I did was to make inquiry about the 
state of this examination, and I found that the report 
of the Federal Trade Commission was not yet com- 
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plete. I asked the Trade Commission to send me 
everything they had as promptly as possible, and then 
I selected three lawyers, two of whom had had con¬ 
nection with the packers case in its earlier days, and 
had participated in an earlier criminal case. The third 
was a New York lawyer, who 1 was confident, because 
of his ability, could examine the record, analyze it, and 
make a report as to what sort of case that record had 
presented. That lawyer had been for many years as¬ 
sistant to the district attorney. He had done work 
of that sort for me while I was Alien Property Custo¬ 
dian, and I knew that it would be thoroughly done. I 
then dumped into the lap of this committee of lawyers 
all of the evidence which had been accumulated from 
the Federal Trade Commission, our bureau of investi¬ 
gation, and the hearings before the committees of Con¬ 
gress. After several months, a comprehensive report 
was made to me in writing, which I carefully studied— 
I did not have time to study the evidence—and from 
which I concluded that the Department of Justice 
would be justified in bringing action against the pack¬ 
ers. 

“These lawyers agreed on the report. As to what 
I mean by ‘action’ I had the feeling that in view of the 
long-time investigation of the packers, the way in 
w T hich that question had been mauled and hauled 
around in the country, they were entitled either to a 
vindication, or the Government was entitled to a judg¬ 
ment—that the time had approached for a show-down 
in the courts.”. 

“A representative of the company came to me, and 
I discussed it with him. The first man to come to me 
was the vice president of Armour & Co., who came to 
me with satisfactory credentials to show that he was 
in effect speaking for all of them. After that, for a 
matter of a couple of months, we discussed what I 
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thought the packers ought to do, and they answered 
as to what they felt they could do and, what they could 
or would not do. And this discussion proceeded for a 
considerable time, ‘until finally I prepared a draft of a 
plan which I was willing to put into effect, and after 
a very great deal of hesitancy and strong objections, 
they finally assented to it.’ The suit had not yet been 
commenced. Pending these discussions, I withheld a 
further proceeding before the grand jury in New York, 
without any agreement to do so. I hoped that pos¬ 
sibly we would come to a point where I could call it a 
finished piece of business, without a grand jury in¬ 
vestigation. I started in Chicago, but I moved to 
New York. An indictment, even if followed by a 
conviction and even if that were followed by putting 
somebody in jail, would not of itself have brought any 
relief directly to the situation. ‘A bill in equity under 
the Sherman anti-trust law, bitterly contested, might 
not have achieved some of the things that I felt, and 
thought everybody else who had given this question any 
study felt, ought to be accomplished, if we were going 
to have any real results from some disintegration of 
this business.’ It seemed to me that it was perfectly 
proper, if I could, to require, in the circumstances, 
‘that certain things be done, which, under other cir¬ 
cumstances, we might not be able to accomplish, and if 
I were able to get that much, I would do more for my 
client, the Government of the United States and the 
people, than if I blazed away in an adverse proceed¬ 
ing, either in criminal or civil court.’ ” 

In stating the purpose he had in view, the Attorney Gen¬ 
eral further said: 

“I desired to do ‘was to take them out and keep 
them out of all of the unrelated lines of business.’ 
This agreement speaks very plainly for itself in regard 
to how that is done.” 
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DISCUSSION IN THE CONGRESS 

The Stock Yards Control Act was modified because of the 
consent decree here involved. We quote from the Congres¬ 
sional record as follows: 

Senator Owen: 

“Mr. President, as I understand the matter, in ef¬ 
fect the consent decree was the basis of most impor¬ 
tant legislation in this body. Having obtained that 
legislation upon that consent decree the parties now 
desire to change the contract upon which the Congress 
of the United States acted. I can not see any reason 
why we should not institute this inquiry in order to 
be informed, and I see every reason why we should de¬ 
mand to know before it is too late, because after the 
decree has been entered it will be too late.” 
(Congressional Record, Feb. 3, 1922, page 2342.) 

Senator Harris: 

“Mr. President, several days ago I brought this mat¬ 
ter to the attention of the Senate and urged that the 
Attorney General not modify the decree, as the pack¬ 
er legislation that was passed was based on that de¬ 
cree, and it would be unjust to the Congress to modify 
it in any way.” (Congressional Record, Feb. 3, 1922, 
page 2343.) 

Congressman Schall: 

“This is a question of whether we want a Govern¬ 
ment based on monopoly or a system of Government 
based on competition. The question is, Is it American 
for this or any monopoly to be allowed to retain special 
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privileges and be given further opportunities over the 
one thing which concerns the people’s life, namely 
food? We should all be for a competitive system. If 
we do not stop this thing now, it will not be very long— 
seven years at their present rate of turnover—until 
packers control the whole food business of the United 
States. 

“This is certainly of vital interest to Congress, and 
if this decree is modified Congress should pass a reso¬ 
lution to have laid before it the evidence and testi¬ 
mony on which that decision was rendered.” (Con¬ 
gressional Record, December 5, 1921, page 11.) 

Senator Harris: 

“It shows that the meat packers, who have kept a 
lobby here all these years opposing any regulation of 
their business, are not satisfied with anything that will 
do justice to the consuming public of this country, and 
as soon as legislation is passed and a decree is enter¬ 
ed they immediately take steps to have it changed.” 
(Congressional Record, January 4, 1922, page 857.) 

Senator Lodge: 

“What has been the history of that group of men 
who run those packing establishments? It has been 
a history of utter defiance of law and public opinion.” 
.(Congressional Record, June 30, 1906.) 

“During the year 1921, Congress after long investi¬ 
gation passed a statute known as the Packers and 
Stockyards Act of August 15, 1921, for the express 
purpose of regulating and controlling the monopoly of 
the defendant packers over meat and meat-food prod¬ 
ucts. Originally it was proposed to extend such reg¬ 
ulation and supervision to the dealings of the defen- 
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dants in the unrelated commodities, but upon the en¬ 
try of the decree herein, Congress assumed that said 
decree finally settled the questions arising out of the 
handling of unrelated commodities by the defendants 
and the Bills introduced in Congress were amended so 
as to strike out the provisions which related to the 
handling of such products by the defendants/’ 

(See transcript of record pp. 253 and 254.) 
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Court of appeals of tfje district of Columbia 


No. 4395. 

Swift & Company, a corporation of 
Illinois, et al.; Armour & Company, 
a corporation of Illinois, et al., 

Appellants, 


against 

United States of America, et al., 

Appellees. 



BRIEF ON BEHALF OF NATIONAL WHOLESALE 
GROCERS’ ASSOCIATION OF THE 
UNITED STATES, APPELLEE. 

Statement. 

The Armour and Swift group of defendants appeal 
to this court from an order of Mr. Justice Bailey entered 
in the Supreme Court of the Distict of Columbia on May 
1, 1925, overruling the motion made by these defendants 
to have set aside the Consent Decree entered on February 
27, 1920. 

By that motion and on this appeal these defendants, 
after a lapse of over five years, seek to have set aside 
the decree which they presented to the Supreme Court 
for entry with their written consent thereto, on the 
ground, as is stated in their brief, that the court was with¬ 
out jurisdiction to enter the decree and that the decree 
which they presented was void and a nullity. No reason 


2 


is given for such an imposition by them upon the Su¬ 
preme Court. 

The appellants’ brief is entirely silent as to the cir¬ 
cumstances which led up to the decree and which were 
matters of public record known to the court at the time 
the decree was entered. The appellants are also silent 
as to what has taken place in this action since the entry 
of the decree in order to carry out its terms. They 
merely allege that they are justified in attacking the 
decree which they solicited because the Government 
argued, when the decree was attacked by the California 
Cooperative Canneries, a corporation closely connected 
with Armour & Company, that the consent of the defend¬ 
ants justified the entry of the decree. As to this excuse, 
the Federal Trade Commission said in a recent report 
to the United States Senate: 

“It does not appear from their statement in 
what respect the assertions of the Attorney Gen¬ 
eral or of his representatives are inconsistent with 
the position taken by the Department of Justice 
on the basis of which, in part, the consent decree 
was formulated and issued” (Packers Consent 
Decree, Letter from Chairman of Federal Trade 
Commission reporting concerning the present 
status of the Consent Decree in response to Sen¬ 
ate Resolution of December 8,1924, Document 219, 
68th Congress, 2nd Session, p. 16). 

It is essential to a clear understanding of the present 
situation and of the issues raised in this appeal that the 
circumstances leading up to the decree be considered. To 
entirely ignore them would make it impossible for this 
court to properly appreciate and appraise the arguments 
made in the appellants’ brief. It is also essential, in 
considering whether these defendants have any right to 
attack the decree at this time, to give some attention to 
the manner in which the decree has been interpreted and 
its directions carried out during the period when either 
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the defendants had not yet discovered the alleged 
invalidity of the decree or, if they had discovered it, still 
considered it to their advantage to take no action with 
reference thereto. 


Events Preceding the Decree. 

1. On May 1, 1890, a congressional committee, 
known as the 4 ‘Vest Committee ,, , which had been con¬ 
ducting for a period of two years an investigation of 
the alleged monopoly of the large meat packers, re¬ 
ported to Congress that said packers had been combin¬ 
ing in restraint of trade. The passage of the Sherman 
Anti-Trust Act of July 2, 1890, closely followed this in¬ 
vestigation and was the direct result thereof. 

2. During the next twenty years the large meat 
packers were the subject of constant investigation as a 
result of the charge that they were engaged in violations 
of the Anti-Trust Law and various proceedings were 
brought against them. As was stated by Chief Justice 
Taft in writing the opinion of the court in Stafford v. 
Wallace, 258 U. S. 495, at pp. 499-500: 

‘‘It appeared from the data before the Com¬ 
mittee that for more than two decades, it had been 
charged that the five great packing establishments 
of Swift, Armour, Cudahy, Wilson and Morris, 
called the ‘Big Five’, were engaged in a con¬ 
spiracy in violation of the Anti-Trust Law, to con¬ 
trol the business of the purchase of the live stock, 
their preparation for use in meat products, and 
the distribution and sale thereof in this country 
and abroad. In 1903, a bill in equity was filed by 
the United States to enjoin further conduct of 
this alleged conspiracy, as a violation of the Anti- 
Trust Law, and an injunction issued. United 
States v. Swift & Co., 122 Fed. 529. The case was 
taken on appeal to this Court, which sustained the 
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injunction. Swift & Co. v. United States, 196 
U. S. 375. In 1912, these same defendants or their 
successors in business were indicted and tried for 
such violation of the Anti-Trust Law, and ac¬ 
quitted (See House Committee Hearings before 
Committee on Agriculture, 1920, Vol. 220-2, Sub¬ 
ject, Meat Packer Legislation, p. 718). It further 
appeared that on February 7, 1917, the President 
directed the Federal Trade Commission to investi¬ 
gate and report the facts relating to this indus¬ 
try and kindred subjects. The Commission re¬ 
ported that the ‘Big Five’ packing firms had com¬ 
plete control of the trade from the producer to 
the consumer, had eliminated competition and that 
one of the essential means by which this was made 
possible was their ownership of a controlling part 
of the stock in the stockyards companies of the 
country . 9 9 

3. In 1903 an injunction was issued in the United 
States court in Illinois against the large meat packers, 
the defendants consisting of seven corporations, one co¬ 
partnership and twenty-three individuals. Included in 
this number were many of the principal defendants 
to the present proceeding. The injunction issued by the 
court was sustained with slight modifications by the 
LTnited States Supreme Court in the case of Swift & Co. 
v. United States , 196 U. S. 375, and is still in force and 
effect. 

4. In 1905 indictments were returned by a United 
States grand jury against Armour & Company and many 
of the other large packers, both corporations and indi¬ 
vidual defendants. The indictments against the individ¬ 
ual defendants were dismissed on the defendants 9 plea 
of immunity, by reason of their having given testimony 
against themselves. It was subsequently nolle prossed 
against the corporation defendants. 

5. The Meat Inspection Law of June 30, 1906, was 
passed for the express purpose of curbing existing 


abuses in the packing industry, as is shown by the de¬ 
bates in Congress. It was at this time that Senator 
Lodge said in the United States Senate: 

‘ 4 What has been the history of that group of 
men who run those packing establishments? It 
has been a history of utter defiance of law and 
public opinion * * *” (Cong. Record, June 30, 
1906). 

6. Following the injunction in Swift & Co. v. United 
States , certain of the large meat packers caused to be 
organized the National Packing Company, whose stock 
they owned and controlled. As a result of a proceeding 
brought or threatened by the Federal Government, the 
National Packing Company was dissolved in 1912 with 
the consent of the packers. 

7. As found by the Federal Trade Commission in 
its report to the President, hereinafter referred to, the 
large packers, during the years 1914 to 1917, took ad¬ 
vantage of the war conditions to extend their operations 
into many lines of food products entirely unrelated to the 
meat industry. As stated in the report, the original 
intention of the meat packers was to speculate in these 
lines, but their later purpose appears to have been to 
control substitute foods which the people might seek 
when the meat prices became too high. 

8. Pursuant to resolutions in Congress, the President 
of the United States in 1917 directed the Federal Trade 
Commission to make a full investigation and report 
regarding the activities of the “Big Five” packers. 

9. The Federal Trade Commission made its sum¬ 
mary report to the President of the United States on 
July 3, 1918. From this summary report the following 
brief extracts show the condition which was found to 
exist as a result of the investigation of the Commission: 


“Five corporations—Armour & Co., Swift & 
Co., Morris & Co., Wilson & Co., Inc., and the 
Cudahy Packing Co.—hereafter referred to as the 
‘Big Five’ or ‘The Packers’, together with their 
subsidiaries and affiliated companies, not only 
have a monopolistic control over the American 
meat industry, but have secured control, similar 
in purpose if not yet in extent, over the principal 
substitutes for meat, such as eggs, cheese, and 
vegetable-oil products, and are rapidly extending 
their power to cover fish and nearly every kind of 
foodstuff” (Summary report, p. 9). 

“The business of the packing companies origi- 
nalh was limited to the slaughter of live stock and 
the distribution of meat and animal products and 
by-products. Now, however, they are rapidly ex¬ 
tending their control over all possible substitutes 
for meat—fish, poultry, eggs, milk, butter, cheese, 
and all kinds of vegetable oil products, and have 
secured strategic points of collection, preparation 
and distribution of these products” (Summary 
report, p. 13). 

“The purpose of this combination, which for 
more than a generation has defied the law and es¬ 
caped adequate punishments, are sufficiently clear 
from the history of the conspiracy and from the 
numerous documents already presented, namely: 

“To monopolize and divide among the several 
interests the distribution of the food supply not 
onlv of the United States but of all countries 
which produce a food surplus, and, as a result of 
this monopolistic position, 

“To extort excessive profits from the people 
not only of the United States but of a large part 
of the world” (Summary report, p. 40). 

10. In July, 1919, the National Wholesale Grocers’ 
Association began a proceeding (I. C. C., Docket No. 
10745), claiming that the meat packers were obtaining 
preferential services and rates from the carriers and 
that such services and rates were discriminatory and 
constituted unfair competition. 


The meat packers intervened in said proceeding and 
conducted the defense of same. 

11. Following the report of the Federal Trade Com¬ 
mission, the evidence collected by the Commission was 
turned over to the Department of Justice and grand jury 
proceedings were commenced in Chicago and New York 
with a view to determining whether the Government 
should proceed by indictment or by action in equity. In 
referring to the evidence then in the possession of the 
Department of Justice, the Attorney General of the 
United States said in testimony before Committees of 
Congress: 


“I think they had violated the Sherman Anti- 
Trust Law; that is both a criminal and a civil 
statute’’ (Hearings before Senate Committee on 
Agriculture and Forestry on S. 2199 and S. 2202, 
Part 4, p. 47). 

and again: 

4 4 They (meaning his assistants in charge of the 
proceeding) recommended that action be taken 
under the Sherman Anti-Trust Law against the 
packers, leaving it to the Attorney General to de¬ 
cide whether it should be on the criminal or on 
the equity side of the court. They may possibly 
have advised criminal proceedings” (Hearing be¬ 
fore House Committee on Agriculture on Meat 
Packer Legislation, Part 31, pp. 2327, 2328). 

”1 believe, Mr. Anderson, as I said in answer 
to Mr. Voigt’s question, that from the reports 
which were made to me there was sufficient to 
justify the Department of Justice in taking action. 
It was my private opinion, and my official opinion, 
that the Sherman Anti-Trust Law was being vio¬ 
lated” (Hearing before House Committe on Agri¬ 
culture on Meat Packer Legislation, Pari 31, p. 
2349). 


Entry of the Consent Decree. 


12. While the grand jury proceedings were pending 
representatives of the packers came to the Attorney Gen¬ 
eral for the purpose of negotiating a settlement of the 
differences which existed between the Government and 
the large meat packers as to their conduct under the 
Sherman Anti-Trust Law (Hearing before Senate Com¬ 
mittee on Agriculture and Forestry on S. 2199 and S. 
2202, 66th Congress, 2d Session, p. 37, 38; Hearings be¬ 
fore the House Committee on Agriculture, 66th Congress, 
2d Session, on Meat-Packer Legislation, Part 31, p. 2311- 
2313). 

As a result of these negotiations an agreement was 
entered into which resulted in the consent decree of 
Februarv 27, 1920. 


Consideration Received by Packers Arising Out of 

Consent Decree. 

13. As a result of the entry of the consent decree, the 
pending proceeding before the grand jury was discon¬ 
tinued and criminal proceedings abandoned. As the At¬ 
torney General stated to the Senate Committee on Agri¬ 
culture and Forestry: 

“ Senator Norris. Under vour settlement, 
while you have made no agreement, of course, you 
do not expect to proceed against them criminally 
for that violation, do you?” 

“The Attorney General. This is the first time 
I have ever announced it, but I do not expect to 
proceed against them criminally.” (Hearings be¬ 
fore Committee on Agriculture and Forestry, 
United States Senate, 66th Congress, 2d Session 
on S. 2199; S-2202, Part 4, p. 47). 
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14. As soon as the decree was entered counsel for 
the packers, who were contesting the interstate com¬ 
merce proceeding referred to above, called the attention 
of the Commission to the fact that the packers had en¬ 
tered into the consent decree which was entered in evi¬ 
dence and urged that, therefore, there was no further 
reason for carrying on the proceeding. As a result there¬ 
of the Southern Wholesale Grocers Association withdrew 
from the proceeding. The National Wholesale Grocers’ 
Association continued the proceeding, believing that the 
question of rates and other details was involved. In the 
brief which the packers filed before the Commission they 
stated: 

4 4 It was in order to make publicly of record 
such an absolute and unqualified denial of any 
effort to monopolize the food products of the coun¬ 
try as could not be disputed by any intelligent 
mind that the packers defendant in the equity 
proceeding consented to the entry of the decree 
in that case” (Brief of Packers, I. C. C., Docket 
10745, p. 12). 

It is true that the Interstate Commerce Commission in 
its decision held that the proceeding did not warrant the 
full relief sought by the complainant and in making this 
decision the Commission mentioned the fact of the de¬ 
cree and that the packers were to withdraw from the 
handling of the unrelated products. There would seem 
to be no doubt that the entry of the decree had a strong 
influence in the opinion which was reached by the Com¬ 
mission. 

15. On August 15, 1921, the Packers and Stockyards 
Act, passed by Congress, became a law. This act regu¬ 
lated the business of the packers so far as their general 
business in meat and meat food products were concerned 
and subjected them to regulation by the Department of 
Agriculture. Prior to the passage of the act, the meat 


packers urged the entry of the consent decree as a reason 
why various changes should be made in the bill as orig¬ 
inally proposed and amendments were made to the bill 
for this reason. (See Report and Statement of Confer¬ 
ence Committee in Congressional Record, August 2, 
1921, pp. 4896-4898; Report of House Committee on 
Agriculture re Senate Bill 3944 on February 5, 1921 and 
debates generally on this bill.) 

An example of one of these changes is shown in the 
following: 


“This amendment (No. 8) adds to the bill a 
provision that after two years from the passage 
of the act no packer engaged in interstate or for¬ 
eign commerce shall own or control or have any 
interest in any stockyard unless the Secretary of 
Agriculture determines that such ownership or 
control of interest ‘is not in violation of the pur¬ 
poses of this act’, or that the packer has been 
unable, ‘despite due diligence’, to dispose thereof, 
in which case the Secretary may by order extend 
the period during which such ownership, control 
or interest may continue. The matter is now dealt 
with more effectively in the consent decree as it 
relates to the large packing concerns; and the 
Senate recedes.” 

And the present chairman of the Senate Committee on 
Agriculture and Forestry, who was also a member of 
the Conference Committee which framed the Packers and 
Stockyards Act, said in the United States Senate with 
reference to the decree on February 3, 1922: 

“In other words, this decree is one about which 
legislation was to a certain extent drafted, and 
Congress did certain things in the legislation that 
it would not have done had it not been for the 
decree. Assuming that what the decree did would 
be permanent law, as the act of Congress was per¬ 
manent, it omitted to legislate on some of the 
things included in the decree.” 
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Packers’ Compliance With Decree. 

16. The decree by its terms allowed the defendants 
two years in which to dispose of the interests which they 
were prohibited from holding thereafter. Prior to the 
expiration of that time all of the corporate defendants 
had disposed of their interests in the unrelated lines 
except Armour & Company. Armour & Company, from 
time to time, obtained extensions of its time to dispose of 
such interests until December 31, 1923, when it was de¬ 
nied a further extension by order of the Supreme Court 
dated February 21, 1924. Between that date and May 
1, 1925, when the order suspending the decree was en¬ 
tered, Armour & Company continued to hold its interests 
in said unrelated lines in violation of the order of said 
court. Armour & Company always alleged that it was 
using due diligence to dispose of its interests in the 
unrelated lines but it is to be noted that over five years 
elapsed between the date of the decree and the order sus¬ 
pending the decree and that during that time Armour & 
Company had failed to comply with its provisions. Dur¬ 
ing said period of time less progress was made by the 
defendants in disposing of their stockyard interests as is 
shown by the report of the Federal Trade Commission 
to the United States Senate (Report of Federal Trade 
Commission to the United States Senate concerning the 
present status of the consent decree, Document 219, 68th 
Congress, 2d Session, pp. 10, 13, 21, 22 and 35). 

During this time Armour & Company acquired the 
business and assets of Morris & Co., the third largest 
packing company in the United States, so that as was 
said by the Federal Trade Commission in the report just 
referred to: 

< ‘ These differences in the two big packer groups 
make it apparent that there is no longer a Big 
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Five, or, strictly speaking, even a Big Four. With 
Armour & Co. and Swift & Co. today slaughter¬ 
ing practically 48 per cent, of the total kill it is 
more proper to refer to them as the Big Two” 

(p. 20). 

Attempt by California Cooperative Canneries to 

Set Aside Decree. 

17. On April 19, 1922, which was over two years 
after the decree was entered, the California Cooperative 
Canneries filed a petition in the Supreme Court of the 
District of Columbia asking leave to intervene for the 
purpose of having the decree of February 27, 1920, va¬ 
cated. This party claimed that it derived its interest 
from a contract with Armour & Company whereby 
Armour & Company agreed to purchase canned fruits put 
up by the California Cooperative Canneries and further 
alleged that its rights were impaired by reason of the 
entry of the consent decree, of which it claimed to have 
had no notice. It further set forth that prior to making 
its application it had requested the Attorney General to 
move to have the decree vacated. In the alternative, the 
California Cooperative Canneries asked to be heard as 
amicus curiae. The Supreme Court denied the applica¬ 
tion on May 8, 1923. 


Previous Appeal to This Court. 

18. When the appeal reached this court, the Armour 
and Swift defendants appeared and then urged for the 
first time that the decree was invalid and asked this court 
to set same aside. The Armour and Swift defendants 
then asserted that the decree was invalid on its face and 
that such invalidity required this court, upon having its 
attention called thereto, to set the decree aside. The 
Government in its brief at page 22 said: 
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“* * * The Government agrees with the appel¬ 
lant that when such question is brought to the at¬ 
tention of the court in any manner it is the duty 
of the court even sua sponte, to consider the same 
and determine it,” 

but claimed that the decree was not invalid on its face. 
This court reversed the judgment of the Supreme Court 
denying the application of the Canneries to intervene 
and directed: 

“ * * *that this cause be, and the same is here¬ 
by remanded to the said Supreme Court that the 
appellant be allowed to intervene and such further 
proceedings thereupon be had as are necessary to 
determine the issue raised by the appellant’s peti¬ 
tion.” (Rec. 305). 

In so far as concerns the attack made upon the de¬ 
cree by the Armour and Swift defendants, the court said: 

4 ‘Inasmuch as the validity of the consent de¬ 
cree was not questioned in the court below by any 
of the parties to the action, that question is not 
before us. The packers are in no position in this 
proceeding to assail its validity. They made no 
attempt in the court below, by bill of review or 
otherwise, to have corrected what they now as¬ 
sert to be errors in the original decree; hence there 
is no order from which to appeal. Their appear¬ 
ance, however, may be accepted as amicus curiae 
and with no other effect. The mere statement of 
their lack of substantial foundation upon which to 
stand demonstrates the fallacy of their position.” 
(299 Fed. 908, 912). 


Entry of Order Now Before This Court. 

19. Without any hearing upon the issues which were 
raised by the petition in the intervention of the Cali¬ 
fornia Cooperative Canneries and the answers thereto, 
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the Canneries thereupon moved in the Supreme Court to 
set aside the decree and the Armour and Swift defend¬ 
ants made a like motion. The grounds of such motion 
by the Armour and Swift defendants were, in general, 
the invalidity of the decree and the lack of jurisdiction 
on the part of the Supreme Court to enter same. The 
California Cooperative Canneries moved generally on 
the same grounds, and in addition thereto for the reason 
that the decree had been entered without notice to it and, 
therefore, it had not had its day in court. The court 
below overruled the motions of the Armour and Swift 
defendants, holding that the decree was not void; that 
it did not violate the fifth amendment to the Constitu¬ 
tion of the United States, and that the Attorney General 
had power to consent to same. Upon the motion of the 
Canneries the court suspended the operation of the de¬ 
cree as a whole “until further order of the Court to be 
made, if at all* after a full hearing on the merits accord¬ 
ing to the usual course of chancery proceedings.’’ This 
action was taken although the court held that it had 
jurisdiction to enter the decree originally, that the de¬ 
cree was not void and that “there seems to be little dif¬ 
ference in effect between vacating the decree and sus¬ 
pending its operation” and that “no proof has been 
taken to show that it was improperly entered” (Record, 
pp. 339-341). 


Errors Assigned by Appellants. 

20. The Armour and Swift defendants now appeal 
to this court assigning as errors: 

(a) The refusal of the court to hold that the 
decree was void because there were no facts before 
the court to show that the defendants had violated 
the anti-trust laws. 


(b) The refusal of the court to hold that the 
stipulation contained in the decree that the same 
should not constitute an admission or adjudication 
that the defendants had violated any 'law of the 
United States removed from the case every fact upon 
which could be predicated any violation of the laws 
of the United States or attempt to violate any laws 
of the United States. 

(c) The refusal of the court to hold that so much 
of the decree as prohibited the Armour and Swift 
defendants from dealing in the unrelated lines was 
beyond the jurisdiction of the court. 

(d) The refusal of the court to hold that the 
stipulation referred to in the second assignment of 
errors made impossible the implication of sufficient 
facts to support the decree. 

(e) The refusal of the court to hold that the por¬ 
tions of the decree requiring the defendants to divest 
themselves of their interests in public stockyard com¬ 
panies, stockyard terminal railways, retail meat mar¬ 
kets, public cold storage warehouses, unrelated lines, 
etc., were beyond the power of the court. 

(f) The refusal of the court to hold that the gen¬ 
eral injunctive provisions contained in the decree 
were void because too general. 

(g) The suspending of the decree by the court 
without the consent of the defendants. 

Appellants also contend, although without assigning 
error therefor, that the Attorney-General lacked author¬ 
ity to consent to the decree. 
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Position of the National Wholesale Grocers’ 

Association. 

21. The following argument will be made in this 
brief with respect to the errors which are the basis for 
this appeal: 

(a) A consent decree is not an adjudication and 
requires no findings of fact to give it validity (Points 

I and IV.) 1 

(b) The decree is not void for lack of jurisdic¬ 

tion, the court having jurisdiction of the subject 
matter which constituted a “case” and 44 contro¬ 
versy” in which, but for the consent of the defend¬ 
ants, an even more drastic decree might have been ' 

justified (Point II). 

(c) Being an agreement of the parties, the de¬ 
cree was not beyond the jurisdictional power of the 
court or an invasion of the legislative field (Point 
III). 

(d) The saving clause in the decree that it should « 

not constitute an admission or adjudication that 

the defendants had violated any law of the United 
States did not render the decree void, as no admis¬ 
sion or adjudication was necessary to support the 
decree (Point V). 

(e) The Fifth Amendment of the United States 
Constitution is not violated by the decree, as such 
Amendment does not limit the right of a party to 
consent to a decree. (Point VI). 

(f) The decree was not contrary to public policy 4 

and the Attorney General had authority to consent 
thereto (Point VII). 

(g) Appellants’ contention that the court below 
was without power to suspend the decree without the 
consent of all the parties is correct and the order 
in so far as it suspended the decree should be re¬ 
versed (Point VIII). 
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POINTS. 


I. 

The consent decree herein was not an ( Adjudica¬ 
tion”, except in the sense that the court adjudged that 
the agreement made by the parties was a legal contract 
and sanctioned its entry as a decree. 

At page 36 of appellants’ brief appears the follow¬ 
ing statement, which we cheerfully accept (italics ours): 

“This decree is a consent decree. A consent 
decree is a decree agreed upon by the parties. It 
is not the judgment of the court except in the sense 
that the court sanctions it by authorizing its entry. 
The court does not settle its terms; the parties 
do that. It is essentially an agreement.” 

That is an admirable statement of the law and, if 
the appellants had only kept it steadfastly in mind, much 
trouble and labor would have been saved. But notwith¬ 
standing their admission that a consent decree is “not 
the judgment of the court”, they elect, when it serves 
their purpose, to regard it as an “adjudication.” The 
fact that it is not an “adjudication” disposes of their 
principal contentions. 

After a court has acquired jurisdiction to hear and 
determine a controversy, two steps are essential to the 
making of an adjudication therein: 

1. Establishment of the facts by some method 
recognized by law; and 

2. Application of the law by the court to the 
facts so established. 

However the facts be established, whether by proof, 
express admission, failure to deny sworn allegations, 
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agreement of the parties, or otherwise, the exercise of 
the judicial function in applying the law to those facts 
is the prime requisite to an “adjudication”. 

In People v. Sohmer, 207 N. Y. 450, there was a ques¬ 
tion whether the canal board were given power to recon¬ 
sider and rescind their assent to a change in a contract 
by virtue of a provision in the Canal Law authorizing 
them to “grant a rehearing in any case where they are 
authorized to adjudicate”. At page 459 the court said 
(italics ours): 

“The language of this section forcibly indi¬ 
cates that the assent of the canal board was not 
an adjudication within the legislative intent. The 
assent, moreover, was not an adjudication within 
the usual and ordinary significance of the word, 
which defines it as the solemn or deliberate deter¬ 
mination of an issue by the judicial power, after 
a hearing in respect to the matter claimed to be 
adjudicated. An adjudication involves the exer¬ 
cise of judicial power through a hearing upon an 
issue, the receiving and weighing of evidence and 
the act of rendering judgment.” 

In United States v. Irwin, 127 U. S. 125,129, the court, 
in construing the phrase “for adjudication according to 
law”, as used in an Act of Congress, said (italics ours): 

“The force of this phrase cannot be satisfied 
by anything less than a formal, regular and final 
judgment of the judicial tribunal, to which the 
matter is submitted, acting upon the acknowledged 
principles of laiv applicable to the circumstances 
of the case.” 

A consent decree, the provisions and terms of which 
are settled and agreed to by the parties to the action, is 
clearly not an “adjudication” of the controversy. 

“It is not the judgment of the court except in 
the sense that the court allows it to go upon the 
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record and have the force and effect of a judg¬ 
ment.’ ’ 

Karnes v. Black, 185 Ky. 410. 

In Hodgson v. Vroom, 266 Fed. 267 (C. C. A., 2d 
Circ.), Judge Hough said at page 268: 

i 1 The distinction between a decree in common 
form and a consent decree is the difference be¬ 
tween a consent to submit a case to the court for 
decision and a consent as to what the decision 
shall be. When there is a consent as to what the 
decision shall be, the decree is ‘a mere agreement 
of the parties under the sanction of the court, and 
is to be interpreted as an agreement,’ ” 

and at page 269 the same learned judge said: 

“ There is no legal compulsion in any consent 
decree because the judicial action is no more than 
a registration of the will of the parties.” 

In Wilson v. Haber Bros., 275 Fed. 346, Judge Hough 
again stated: 

“Such decree is an agreement of parties and 
is to be interpreted as an agreement.” 

For other authorities holding that a consent decree 
is merely an agreement of the parties, judicially sanc¬ 
tioned, and not an adjudication by the court, see: 

Edney v. Edney, 81 N. C. 1; 

Belcher v. Cobb, 169 N. C. 689; 

Morris v. Patterson (N. C.), 105 S. E. 25; 

Cobb v. Killingsworth (Okla), 187 Pac. 477; 

Stites v. McGee, 37 Oreg. 574; 

Allen v. Richardson, 9 Rich. Eq. (S. C.) 53; 

34 Corpus Juris 130; 

5 Enc. of PL & Pr. 961-2; 

2 Street, Fed. Eq. Prac., §1957; 

Gibson, Suits in Chancery, §577. 
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II. 

The consent decree is not void for lack of jurisdic¬ 
tion. 

Obviously, the denial of the packers’ motion to vacate 
their consent decree was correct unless that decree was 
absolutely void for the reason that the court lacked juris¬ 
diction to enter it. Mere irregularities or errors, render¬ 
ing the decree voidable can avail them nothing in this 
proceeding. A consent decree, entered by a court having 
jurisdiction, is no more open to collateral attack than a 
decree in in vit urn . 

34 Corpus Juris 516, and cases cited; 

Helena v. U. S., 104 Fed. 113, 116 (C. C. A., 
9th Circ.); 

Crouse v. McVickar, 207 N. Y. 213. 

The motion made by the appellants in the court below 
was not a proper form of direct attack upon the decree. 
That could only be made by original bill alleging fraud, 
mistake or some other matter invalidating their consent. 

Gibson, Suits in Chancery, §577; 

2 Dan. Ch. Pr. (6th Am. Ed.), pp. 973, 1585; 

5 Enc. PI. & Pr. 1060; 

12 Corpus Juris 520; 

21 Corpus Juris 817. 

This court evidently had that rule in mind, in its 
opinion on the previous appeal in this matter (299 Fed. 
908, 912), when it remarked that the packers ‘‘ made no 
attempt in the court below, by bill of review or other¬ 
wise, to have corrected what they now assert to be errors 
in the original decree.” 
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The deciding question on this appeal, therefore, is: 
Did the court have jurisdiction? 

In 17 Am. & Eng. Enc. of Law (2d ed.), 1047-9 (title 
“Jurisdiction ,, ) it is said: 

“The void or voidable character of a judgment 
depends, then, upon whether the court by which it 
was rendered did or did not have jurisdiction. In 
other words, the distinction turns upon a defec¬ 
tive or wrongful execution of the power to hear 
and determine a cause, which renders the judg¬ 
ment merely voidable, and a lack of power to hear 
the cause at all, which renders the judgment void. 
In the one case the court is invested with the power 
to determine the rights of the parties, and no 
irregularity or error in the execution of the power 
can prevent its judgment, while it stands unre¬ 
versed, from disposing of such rights as fall within 
the legitimate scope of its adjudication; while in 
the other, its authority is wholly usurped and its 
judgments and orders are the exercise of power 
under the forms, but without the sanction, of law.” 

( A ). The court had jurisdiction of the cause. 

The United States filed a bill charging the defendants 
with violations of the federal anti-trust laws, a subject 
matter clearly within the jurisdiction of the Supreme 
Court of the District of Columbia: 

District of Columbia Code, §61; 

Hine v. Morse, 218 U. S. 493; 

Sherman Act, §4; 

U. S. Judicial Code, §24. 

The defendants all gave jurisdiction over their per¬ 
sons by appearing and answering the bill. The court, 
therefore, had “power to hear and determine” the cause, 
which is “jurisdiction”. 

“The authority to decide a cause at all, and not 
the decision rendered therein, is what makes up 
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jurisdiction. Where there is jurisdiction of the 
person and subject matter, the decision of all other 
questions arising in the case is but the exercise of 
that jurisdiction.” 

17 Am. & Eng. Enc. of Law (2d ed.) 1042. 

There can he no question that the court was duly 
clothed with authority to proceed and render a decree of 
some kind, if merely one dismissing the bill. 

4 4 The jurisdiction of a court in no way depends 
upon the sufficiency or insufficiency of the plead¬ 
ings, and if the pleadings state a case belonging 
to a general class over which the authority of the 
court extends, then jurisdiction attaches and the 
court has power to hear and determine the issues 
involved. ’ , 

7 Ruling Case Law 1030. 

The allegations of the bill, if admitted, would clearly 
have justified an 4 ‘adjudication” that the defendants had 
violated the anti-trust laws. And, had the suit been con¬ 
tested, the court would undoubtedly have had power to 
allow amendments curing insufficiencies in the allegations 
or variances between the allegations and the proof. And, 
finally, if the court in such a contested proceeding had 
rendered a decree that was not warranted by the plead¬ 
ings and the evidence, that would have been reversible 
error merely and would not have caused a loss of juris¬ 
diction or laid the decree open to collateral attack. 

44 Jurisdiction is not lost by mere irregularities 
committed by the court during the course of the 
trial; nor because of an erroneous decision, how¬ 
ever erroneous that decision may be.” 

7 Ruling Case Law 1045. 

4 4 If a court has jurisdiction it is altogether 
immaterial, where its judgment is collaterally 
called in question, how grossly irregular or mani- 
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festly erroneous its proceedings and decisions may 
have been.” 

17 Am. & Eng. Pine, of Law (2d ed.) 1042. 

It is impossible now to do more than conjecture what 
facts could have been established six years ago or what 
adjudication would have been justified by the evidence 
then available. The defendants, by consenting to the 
exact terms of the decree to be entered against them, re¬ 
lieved the court of the necessity of establishing the facts 
and making an adjudication thereon. They also waived 
all errors, and impliedly represented to the court that 
the consent decree which it was asked to enter embodied 
a just determination of the controversy upon the real 
facts of the case if such had been gone into. 

“A decree for carrying out a settlement and 
compromise of a suit is certainly not, of itself, er¬ 
roneous. When made by consent, it is presumed to 
be made in view of the existing facts, and that 
these were in the knowledge of the parties. In 
the absence of fraud in obtaining it, such a decree 
cannot be impeached.” 

Thompson v. Maxwell, 95 U. S. 391, 398. 

(B). The suit was both a “case” and a “controversy” 
within the meaning of the constitution. 

Article III, section 2, of the Constitution defines the 
extent of the judicial power of the United States and 
gives jurisdiction to the Federal courts in two classes of 
cases. In the first, the jurisdiction depends on the char¬ 
acter of the cause, whoever may be the parties. In the 
second, it depends on the character of the parties, what¬ 
ever may be the subject of the controversy. 

Cohens v. Virginia, 6 Wheat. (U. S.) 264, 378, 
393. 
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As was said in United States v. Texas, 143 U. S. 621, 
643: 


“The present suit falls in each class, for it is 
plainly, one arising under the Constitution, laws 
and treaties of the United States, and, also, one 
in which the United States is a party. ” 

As to the meaning of the term “case”, as used in 
the constitutional provision, there has never been any 
real doubt. 

In Colt''ns v. Virginia , 6 Wheat. (U. S.) 264, Chief 
Justice Marshall said at page 405 (italics ours): 

“The article does not extend the judicial power 
to every violation of the constitution which may 
possibly take place, but to ‘a case in law or equity’ 
in which a right under such laiv is asserted in a 
court of justice. If the question cannot be brought 
into a court, then there is no case in law or equity, 
and no jurisdiction is given by the words of the 
article. But if, in any controversy depending in 
a court , the cause should depend upon the validity 
of such a law, that would he a case arising under 
the constitution , to which the judicial power of the 
United States would extend.” 

In Osborn v. United States Bank , 9 Wheat. (U. S.) 
738, Chief Justice Marshall said at page 819 (italics 
ours): 


“This clause enables the judicial department 
to receive jurisdiction to the full extent of the 
constitution, laws and treaties of the United 
States, when any question respecting them shall 
assume such a form that the judicial power is 
capable of acting on it. That j>ower is capable of 
acting only when the subject is submitted to it by 
a party who asserts his rights in the form pre¬ 
scribed by law. It then becomes a case.” 


25 


In Smith v. Adams, 130 U. S. 167, 173, the court, re¬ 
ferring to the meaning given to the terms “cases and 
controversies”, used in the judicial article of the Con¬ 
stitution defining the limits of the judicial power of the 
United States, said: 

“By those terms are intended the claims or 
contentions of litigants brought before the courts 
for adjudication by regular proceedings estab¬ 
lished for the protection or enforcement of rights, 
or the prevention, redress or punishment of 
wrongs.” 

See also: 

Interstate Commerce Comm. v. Brimson, 154 
U. S. 447, 475; 

La Abra Silver Min. Co. v. L T . S., 175 U. S. 
423, 425; 

In re Pacific By. Com., 32 Fed. 241, 255. 

In appellants’ brief (p. 88) it is asserted that: 

“The pleadings are petition, answers and 
stipulation.” 

The contention that a stipulation for a consent decree 
in a suit pending on bill and answers is a “pleading” is 
novel indeed. 

“ ‘Pleadings of parties’ are the allegations 
made by the parties to a civil or criminal case, for 
the purpose of definitely presenting the issue to 
be tried and determined between them.” 

Tucker v . U. S., 151 U. S. 164,168. 

See also 

21 Rul. Case Law 436; 

31 Cyc. 43. 

We shall demonstrate later (post, Point V, p. 33) 
that the jurisidiction which had attached was in no way 
affected by the stipulation. 
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(C). Had the suit been contested, facts might have been 
established which would have justified an “adjudication” con¬ 
taining provisions as broad as, or even more drastic than, those 
agreed upon by the parties in their consent decree. 

The appellants contend that the consent decree is be¬ 
yond the power of the court and void because its injunc¬ 
tive provisions are in some respects too general and cover 
intrastate as well as interstate commerce. 

Since that decree was not an adjudication by the court 
but an agreement by the parties in compromise and set¬ 
tlement of their dispute, the argument presents a moot 
question only. Furthermore, as has already been pointed 
out, even if the decree had been an adjudication by the 
court, these objections would have been available only 
in a direct proceeding to review the decree and would not 
have rendered it void. 

But it is by no means necessary to concede that the 
court would not have had power in a contested proceed¬ 
ing to render a decree in the exact terms of this consent 
decree, or that such an adjudication would even have 
been erroneous. 

The Sherman Act confers upon the Federal Courts 
authority to “prevent and restrain violations of this 
Act”, and it has been repeatedly held that this power 
is not limited to any particular form of restraint, but 
that the courts mav mould their decrees in accordance 
with the particular facts before them in such wise as to 
give complete and efficacious effect to the prohibitions of 
the statutes. 

Northern Securities Co. v. U. S., 193 U. S. 197; 

Standard Oil Co. v. U. S., 221 U. S. 1; 

U. S. v. American Tobacco Co., 221 U. S. 106; 

U. S. v. Union Pac. R. Co., 226 U. S. 470; 

Gompers v. Bucks Stove & Range Co., 221 
U. S. 418. 
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In the Northern Securities case, supra, at page 356, 
the court said that, where there was a combination or 
conspiracy in violation of the Sherman Act, 

“it must follow that the court, in execution of that 
act, and to defeat the efforts to evade it, could 
prohibit the parties to the combination from doing 
the specific things which being done would effect 
the result denounced by the act.” 

And at page 360 the court said further: 

4 4 The court, in virtue of a well settled rule gov¬ 
erning proceedings in equity, may mould its de¬ 
crees so as to accomplish practical results—such 
results as law and justice demand.” 

In this connection it must be remembered that these 
same defendants had been under an injunction since 1903, 
which was affirmed by the Supreme Court in 1905 (Swift 
& Co. v. U. S., 196 U. S. 375), the purpose of which was 
to terminate the conditions which were still found to 
exist in 1920 and shown in the petition of the Department 
of Justice to have become a real menace to open com¬ 
petition and to the public welfare. 

In Gompers v. Bucks Stove & Range Co., supra, at 
page 438, the court said: 

44 The court’s protective and restraining pow¬ 
ers extend to every device whereby property is 
irreparably damaged or commerce is illegally re¬ 
strained. To hold that the restraint of trade un¬ 
der the Sherman anti-trust act, or on general prin¬ 
ciples of law, could be enjoined, but that the means 
through which the restraint was accomplished 
could not be enjoined would be to render the law 
impotent. ’’ 

In U. S. v. American Tobacco Co., supra, at pages 
186-7 the court said (italics ours): 


“We might at once resort to one or the other 
of two general remedies—a, the allowance of a 
permanent injunction restraining the combination 
as a universality and all the individuals and cor- 
porations which form a part of or cooperate in it 
in any manner or form from continuing to engage 
in interstate commerce until the illegal situation 
be cured * * *; or b, to direct the appointment of 
a receiver to take charge of the assets and prop¬ 
erty in this country of the combination in all its 
ramifications for the purpose of preventing a con¬ 
tinued violation of the law, and thus working out 
by a sale of the property of the combination, or 
otherwise, a condition of things which would not 
be repugnant to the prohibitions of the act. ,, 

It is clear, therefore, that, under these decisions of 
the United States Supreme Court, the court had power 
to enter in this case an even more drastic decree than the 
one agreed upon by the parties, as it could have appointed 
a receiver of the defendants ’ properties with power to 
sell the same. Consequently, to the contention of the 
appellants that the consent decree is void, notwithstand¬ 
ing the court had jurisdiction of subject matter and par¬ 
ties, because the injunctive provisions were too broad, 
there are two answers: (1) the decree was not the judg¬ 
ment of the court but the agreement of the parties; and 
(2) the court did have power to render such a decree. 


III. 

The consent decree, being merely the agreement of 
the parties and not the judgment of the court, was not an 
invasion by the judiciary of the legislative field. 

Appellants, forgetting or ignoring the fact that a 
consent decree “is not the judgment of the court/’ con¬ 
tend that in the present consent decree the court “entirely 
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overstepped its jurisdiction and authority” in that it 
attempted, by injunction, to take the appellants out of 
the grocery business, which was “clearly an invasion of 
the legislative field.” This, they claim rendered the 
consent decree utterly void—a mere nullity which may 
be ignored, or may be collaterally attacked at any time 
and in any manner. 

The answer, of course, is that the court did not at¬ 
tempt by injunction to take the appellants out of the 
grocery business; they voluntarily agreed to retire from 
that business in order to avert an adjudication by the 
court upon the charges against them. How that volun¬ 
tary agreement on their part could possibly constitute 
an invasion of the legislative field, is difficult to see. The 
only exercise of the judicial function by the court was in 
determining that the parties were capable of consenting, 
had in fact consented, and that their agreement was a 
legal contract and entitled to be entered as a decree. 

With a single exception, the cases cited by appellants 
in support of their contention have nothing whatever to 
do with consent decrees. They were direct proceedings 
to review on appeal decrees rendered by the court in con¬ 
tested suits on the ground that such decrees were 
erroneous. 

In the one case which did involve a consent decree 
{Kelly v. Town of Milan, 21 Fed. 842) the question was - 
whether a municipality which had no authority from the 
legislature to issue bonds could validate its void bonds 
by a consent decree and then plead that decree as res 
adjudicata upon the question of their validity. The 
court held that, as the consent decree was merely an 
agreement of the parties and not an adjudication by the 
court, it operated as an estoppel in pais rather than as 
an estoppel of record (see bottom of page 863), and was 
not conclusive upon the question whether the municipal¬ 
ity had power to issue the bonds. In concluding the opin¬ 
ion (p. 869) the court said: 
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4 i And while a consent decree upon agreement 
as to the facts and, possibly, as to the law of the 
case, may, under some circumstances and as to 
some parties, have all the force, and as effectu¬ 
ally estop the parties as would a decree in invitum , 
it is not, in our opinion, competent for the author¬ 
ities of a town to agree that its void bonds shall 
be made valid by putting that agreement into the 
form of a judicial decree, which, on the face of 
it, shows that it is not the judgment of the court 
upon the facts and law of a case actually litigated, 
but merely the record of an agreement of the par¬ 
ties that it shall have that effect; the authorities of 
the town assuming to act without legislative au¬ 
thority to ratify the bonds in that or any other 
manner.’’ 

Manifestly, that decision lends no support to the con¬ 
tention that the voluntary agreement of the appellants 
to withdraw from the grocery business constituted a 
judicial invasion of the legislative province. 


IV. 

Since the consent decree was not an “adjudication”, 
its validity was in no way dependent upon the establish¬ 
ment of the facts alleged in the bill. 

Appellants, again forgetting that the consent decree 
was “not the judgment of the court”, insist that it was 
absolutely void for lack of jurisdiction because the juris¬ 
dictional facts, alleged in the bill, were not established 
by proof, admission, or some other recognized method. 
The contention appears to be that, although the bill 
alleged a cause of action within the jurisdiction of the 
court and all the defendants appeared and answered, yet 
the failure to establish the jurisdictional facts, because 
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of the agreement of the parties upon the terms of the 
decree to be entered, deprived the court of the jurisdic¬ 
tion which had attached and rendered any subsequent 
exercise of that jurisdiction, not merely erroneous or 
voidable, but void. 

That is, of course, unsound. Even if the decree here¬ 
in had been an adjudication by the court, it would not 
have been void and open to collateral attack because of 
a failure to establish the facts alleged in the bill. 

But this decree was not an adjudication. It was a 
consent decree, all the terms of which were fixed by the 
agreement of the parties, and for such a decree no ascer¬ 
tainment of the facts is necessary. It will be presumed 
that the decree embodies a just determination of the 
rights of the parties upon the real facts of the case if 
such had been gone into. 

2 Street, Fed. Eq. Pr., §1957; 

12 Corpus Juris, 520; 

Gibson, Suits in Chancery, §577. 

In Pacific Railroad v. Ketchum, 101 U. S. 289, 297, 
the court said (italics ours): 

“ Parties to a suit have a right to agree to any¬ 
thing they please in reference to the subject matter 
of their litigation, and the court when applied to 
will ordinarily give effect to their agreement, if 
it comes within the general scope of the case made 
by the pleadings/ y 

And at page 298 the court said: 

“Consent cannot give the courts of the United 
States jurisdiction, but it may bind the parties 
and waive previous errors, if when the court acts 
jurisdiction has been obtained/ y 

In Thompson v. Maxwell, 95 U. S. 391, 398, the court 
said (italics ours): 
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“When made by consent, it is presumed to be 
made in view of the existing facts, and that these 
were in the knowledge of the parties.” 

In Harniska v. Dolph , 133 Fed. 158 (C. C. A., 9th 
("ire.), the court said at page 160 (italics ours): 

“The consent of the plaintiff on the trial of 
the cause in open court to the judgment so en¬ 
tered against them dispensed with the necessit) r 
of filing separate findings of fact or conclusions 
of law. The consent of the parties relieved the 
court of the necessity of finding the facts.” 

In Adler v. Van Kirk Land, etc., Co., 114 Ala. 551, 
the court said at page 561 (italics ours): 

“In the absence of fraud in its procurement, 
and between parties sui juris, who are competent 
to make the consent, not standing in confidential 
relation to each other, a judgment or decree of a 
court having jurisdiction of the subject matter, 
rendered by consent of the parties, though with¬ 
out any ascertainment by the court of the truth 
of the facts averred, is, according to the great 
weight of American authority, as binding and con¬ 
clusive between the parties and their privies as 
if the suit had been an adversary one, and the 
conclusions embodied in the decree had been 
rendered upon controverted issues of fact and a 
due consideration thereof by the court.” 

In Seiler v. Union Mfg. Co., 50 W. Va. 208, 218, the 
court said (italics ours): 

“The parties to a suit can adjust matters and 
their rights between themselves and have a de¬ 
cree entered by consent of all parties without re¬ 
gard to the state of the pleadings or evidence.” 

In Karnes v. Black, 185 Ky. 410, 414, the court said 
(italics ours): 
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‘ 1 Where a decree is made by the consent of the 
parties the court does not inquire into the merits 
or equities of the case. The only questions to be 
determined by it are whether the parties are cap¬ 
able of binding themselves by consent and have 
actually done so.” 



The stipulation that the consent should not constitute 
an ‘ ‘admission”, nor the decree an “adjudication”, that 
the defendants had violated any law of the United States, 
did not render the consent decree void and open to col¬ 
lateral attack. 

It should be borne in mind that the remedy by injunc¬ 
tion provided for in the Sherman Act is preventive and 
not punitive and that it seeks to avoid future violations 
rather than punish past violations. 

It has already been pointed out that a consent decree 
is not an “adjudication”, and that no ascertainment of 
the facts, by “admission” or otherwise, is necessary to 
support it. 

Appellants, notwithstanding their admission that the 
consent decree was “not the judgment of the court,” 
argue substantially as follows (Appellants’ brief, pp. 58, 
62): A judgment is the conclusion of the law upon facts 
found or admitted. A decree is the judgment of a court 
of equity. The word “ adjudication” as used in the stipu¬ 
lation is synonymous wth judgment. Ergo , the stipu¬ 
lation that the consent decree should not constitute an 
“adjudication” was a stipulation that it should not con¬ 
stitute a decree —or, to use appellants’ language, “by 
the very terms of the consent the court’s decree was no 
decree. ’ ’ 

It will be noted that there was no stipulation that the 
consent decree should not constitute an adjudication that 
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the agreement of the parties embodied therein was a legal 
contract, that all the parties had capacity to consent 
thereto, and that they had in fact consented. The only 
thing guarded against was an admission or adjudication 
“that the defendants or anv of them have in fact violated 
any law of the United States.” 

Assuming that, when they consented to the decree, 
the appellants were acting in good faith and not merely 
practising a fraud upon the court and the government, 
their purpose in stipulating that the decree should not 
constitute an admission or adjudication that they had 
violated the law is very apparent. Section 1 of the Sher¬ 
man Act makes a violation of that act a criminal offense. 
Also, section 7 of the Sherman Act authorizes any per¬ 
son who has been injured by such violation to “recover 
Hi reef old the damages by him sustained.” Unless it 
were made clear that the consent decree should not be 
taken as an admission or adjudication of such violation, 
the appellants might be exposed to liability under those 
provisions. 

Section 5 of the Clayton Act provides that a final 
decree in any equity suit by the United States under the 
anti-trust laws to the effect that a defendant has vio¬ 
lated said laws 

“shall be prima facie evidence against such defend¬ 
ant in any suit or proceeding brought by any other 
party against such defendant under said laws as 
to all matters respecting which said judgment or 
decree would be an estoppel as between the par¬ 
ties thereto.” 

That section, however, contains the following proviso: 

“Provided, This section shall not apply to con¬ 
sent judgments or decrees entered before any tes- 
timonv has been taken.” 

f 

It would seem that this proviso would have fully pro¬ 
tected the appellants, but they evidently feared that it 
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would not and, therefore, insisted upon the stipulation. 
Whether or not they succeeded thereby in securing a 
greater measure of protection, it is manifestly absurd to 
claim that the incorporation in the consent decree of a 
provision similar to that contained in the statute itself 
in any way affected the validity of the decree. 

That it did not impress the Supreme Court of the 
United States as having any such effect is indicated by 
the fact that in Stafford v. Wallace, 258 U. S. 495, 501, 
Chief Justice Taft, referring to this very consent decree, 
said: 

‘ 4 Following the report of the Federal Trade 
Commission, and before the passage of this act 
(“Packers and Stockyards Act”), a bill in equity 
for injunction was filed in 1920, in the Supreme 
Court of the District of Columbia, in which, on 
February 27th of that year, was entered a decree 
against the same ‘Big Five’ packers consented to 
by them, with the saving clause that it should not 
be considered as an admission that they had been 
guilty of violations of law.” 

Doubtless the Supreme Court would have been sur¬ 
prised if not shocked at a suggestion that this “saving 
clause” had been inserted in the decree as a “joker” to 
enable the packers to repudiate their solemn agreement 
after they had enjoyed all its benefits. 


VI. 

The consent decree is not violative of the “due 
process of law” clause of the Fifth Amendment. 

The contention (appellants’ brief, pp. 67-76) that the 
consent decree violated the Fifth Amendment in that it 
deprived the defendants of property “without due 
process of law”, overlooks the important fact that the 
decree was “not the judgment of the court” but the 


agreement of the parties. The Fifth Amendment in no 
way limits the right of a party to consent to a decree 
against him—to deprive himself of his property by his 
own agreement. 

Beall v. New Mexico, 1G Wall. (U. S.) 535. 

Furthermore, the constitutional guaranty in question 
is qualified by the power of Congress to prevent restraints 
upon interstate commerce. 

Addystone Pipe & Steel Co. v. U. S., 175 U. S. 

211, 228-229. 

And, finally, even if the decree had been an adjudica¬ 
tion by the court, the inclusion of the injunctive provi¬ 
sions objected to would have been at most an error in the 
exercise of jurisdiction, rendering the decree voidable 
onlv, and not void. 

v 7 


VII. 

The agreement embodied in the consent decree was 
not contrary to public policy, and the Attorney General 
had authority to consent thereto. And, in any event, the 
decree cannot be collaterally assailed on that ground. 

The contentions made in Points VI and VII of ap¬ 
pellants’ “Main Argument” (Brief, pp. 80-85), that the 
consent decree was an agreement contrary to public 
policy, and that, consequently, the Attorney General had 
no power or authority to consent thereto, are not covered 
by the Assignment of Errors (Rec., p. 360). 

It appears to be the established rule of this court that 
errors not properly assigned will not be considered. 

Rule VIII, subdiv. 5; 

Cooper v. Sillers, 30 App. D. C. 567, 573. 
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However, it is by no means necessary to rely upon 
the technicality. So far from being contrary to public 
policy this agreement was in direct furtherance of public 
policy. As has already been demonstrated, if the suit 
had been contested, the facts established might very well 
have justified a decree containing exactly the same provi¬ 
sions as were agreed to by the appellants, and surely an 
agreement settling the suit on terms which the court 
might lawfully have imposed cannot be held to be illegal. 
It would be a contradiction in terms to hold that an agree¬ 
ment made between the Attorney General of the United 
States and defendants charged with violation of the laws 
of the United States for the purpose of effectuating one 
of the highest aims of public policy—the prevention of 
monopoly—was contrary to public policy. 

“The United States Attorney-General may ab¬ 
solutely dismiss or discontinue suits in which the 
government is interested. A fortiori he may 
terminate the same upon terms at any stage by 
way of compromise or settlement. ,, 

6 Corpus Juris 815; 

23 Op. Atty.-Gen. 507. 

If the court has power in a suit under the anti-trust 
laws to “mould its decrees so as to accomplish practical 
results—such results as law and justice demand” 
(Northern Securities case, 193 U. S., at p. 360), certainly 
the Attorney General may do the same thing in settling 
a suit against such persistent evaders of the law as these 
appellants have shown themselves to be. Their char¬ 
acteristic conduct in now asserting that they induced the 
government to make an invalid agreement with them and 
in seeking to set it aside, after they have enjoyed the 
full benefit of the considerations moving to them under 
the agreement, shows how necessary it was for the At¬ 
torney General to leave them no loophole through which 
they might push forward to the accomplishment of their 


purpose. Nothing short of the decree actually agreed 
upon would have given ‘‘ complete and efficacious effect 
to the prohibitions of the statute” (U. S. v. American 
Tobacco Co., 221 U. S. 10G, 185). 

Since the enactment of the Sherman Act, the gov¬ 
ernment has made great and continually increasing use 
of the consent decree in equity suits brought pursuant 
to its provisions, and such decrees greatly outnumber 
those secured in contested proceedings (See Davies on 

i ‘Trust Laws and Unfair Competition”, p. 478). 

Attorney General Sargent in a statement released by 

the Department of Justice on Monday, August 23, 1926, 
emphasized the great value of consent decrees in the en¬ 
forcement of the Sherman Act as follows: 

‘ ‘The practice of terminating civil suits under 
the Antitrust Law by the entry of consent decrees 
in cases where the Government and the defendants 
have been able to reach an agreement as to their 
respective rights has been of great assistance in 
clearing the docket of pending cases and in avoid¬ 
ing the delay and expense incident to protracted 
trials. 

“Cases under the Antitrust Laws usually in¬ 
volve complicated states of fact and often require 
years to try. Such trials necessitate great outlays 
for counsel fees and other expenses and frequently 
result in serious injury to the good will of the in¬ 
dustry affected, regardless of the outcome of the 
litigation. The advantages of consent decrees are 
therefore obvious; and an examination of the de¬ 
crees recently entered will show that the public in¬ 
terest has been fully protected. In many such 
cases the Government has obtained even a larger 
measure of relief than it could have obtained in a 
contested case. The reason for this is that the 
representatives of industry frequently prefer to 
meet the views of the Government, even to the ex¬ 
tent to ceasing practices which they believe they 
have the right to follow, rather than to engage in 
long-drawn-out litigation with the Government. 
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“The records of the Department show that out 
of total of 111 decrees obtained by the Government 
in civil suits under the Antitrust Law, sixtv-seven 
were consent decrees. It is plain, therefore, that 
the practice is not a new one but one that has 
been followed whenever appropriate since the en¬ 
actment of the Sherman Act in 1890. 

“It has received an impetus during the last few 
years due to increasing number and importance of 
the suits brought and the growing tendency to 
avoid litigation.’’ 

A list of the principal consent decrees so obtained is 
appended hereto (See Appendix A, post). 

These consent decrees constitute the principal forti¬ 
fications which the government has slowly and labor¬ 
iously erected against monopoly, restraint of trade and 
unfair competition, and it is inconceivable that at the 
present day any court will allow the consenting defend¬ 
ants to attack them collaterally on the ground that they 
embody agreements contrary to public policy. 

In Lodge v. Williams , 195 Ky. 773, the court said 
(italics ours): 

“There is a wide difference between the bind¬ 
ing effect of a mere contract and the binding effect 
of a judgment declaring the contract to be valid. 
The contract mav be invalid and therefore one 
that the court should not enforce, but if the court 
has jurisdiction of the parties and subject matter, 
and adjudges that the contract is valid, the judg¬ 
ment is not void , hut merely erroneous^ and is 
binding on the parties and their privies until re¬ 
versed or vacated in the manner provided by the 
Coder 

In Helena v. U. S., 104 Fed. 113 (C. C. A., 9th Circ.), 
where it was sought to attack collaterally a judgment by 
consent against the city on the ground that it was con¬ 
sented to by the city officials notwithstanding the city 
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had a valid defense, the court said at page 116 (italics 
ours): 

“The court had jurisdiction to hear and de¬ 
termine the question whether the mayor and city 
council had power to pass this ordinance and enter 
into the agreement therein contained. This was 
part of the original case and entered into the 
judgment; and, the court having determined that 
question in favor of the plaintiffs, the judgment> 
whether right or wrong , is not open to impeach¬ 
ment by collateral attack 


VIII. 

Appellants’ contention that the court below exceeded 
its powers in suspending the consent decree without the < 

consent of all parties is correct. 

Appellants’ seventh assignment of error is as follows 
(Rec., p. 360) : 

“The court erred in entering its order suspend¬ 
ing the consent decree because it thereby mate¬ 
rially modified said consent decree without the < 

consent of these defendants.” 

In addition to the authorities cited on this point in 
appellants’ brief (pp. 36-39), the following also support 
the well settled proposition that a consent decree cannot 
be modified in any material way at any time without the * 

consent of all the parties. * 

2 Street, Fed. Eq. Pr., §2082; 

Gibson, Suits in Chancery, §577; 

2 Beach, Mod. Eq. Prac., §795; 

5 Enc. PI. & Pr. 961; * 

12 Corpus Juris 520; 

Horning v. Saginaw Circ. Judge, 161 Mich. 

413; 


i 
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Kirchner v. McEachern, 93 N. C. 447; 

Bank of Glade Spring v. McEwen, 160 N. C. 

414; 

Deaver v. Jones, 114 N. C. 649; 

Stites v. McGee, 37 Oreg. 574; 

Morris v. Peyton, 29 W. Va. 201; 

Seiler v. Union Mfg. Co., 50 W. Va. 208. 

In view of the fact that the court below suspended the 
decree as a whole 4 ‘until further order of the Court to be 
made, if at all, after a full hearing on the merits accord¬ 
ing to the usual course of chancery proceedings” , it 
would seem that the order went further than mere modi¬ 
fication of the consent decree; it amounted to a complete 
vacation of the decree, for, unless the order be reversed 
in that respect, the consent decree can never again be¬ 
come operative. Whatever may emerge from “a full 
hearing on the merits according to the usual course of 
chancery proceedings”, will certainly not be either this 
consent decree or any consent decree. 

If the order be regarded as a vacation of the decree, 
it was clearly beyond the power of the court to grant. 
Without the consent of all parties, a consent decree can¬ 
not be vacated except for fraud or mistake in the pro¬ 
curement of the consent, or lack of jurisdiction in the 
court which entered it. 

In Thompson v. Maxwell , 95 U. S. 391, 398, the court 
said: 

“In the absence of fraud in obtaining it, such 
a decree cannot be impeached.” 

In 2 Street, Fed. Eq. Pr., §1957 it said that: 

“ * * * such a decree is binding upon the con¬ 
senting parties, and it cannot be reheard or re¬ 
viewed except upon a showing that consent was 
obtained by fraud or that the decree was based 
on mutual error. Consent decrees are set aside 
with the greatest reluctance. The pretense that 
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the applicant was deceived is unavailing, where it 
appears that the decree was entered with knowl¬ 
edge of all material facts and under the advice of 
competent counsel.” 

See also: 

Rogers v. Sluder, 148 N. C. 43; 

Deaver v. Jones, 114 N. C. 649; 

U. S. Constr. Co. v. Armour Packing Co., 35 
Okla. 177; 

Stites v. McGee, 37 Oreg. 574. 


IX. 

The order appealed from, in so far as it denies the 
motion of the appellants to vacate the consent decree, 
< should be affirmed. In so far as it suspends the decree, 
the order should be reversed. 

New York, N. Y., August 27, 1926. 

Respectfully submitted, 

Breed, Abbott & Morgan, 
Attorneys for National Whole¬ 
sale Grocers ’ Association of 
the United States. 


William C. Breed, 

Sumner Ford, 

Edward A. Craighill, Jr., 

Of counsel. 


Appendix A. 

List of Consent Decrees. 


1906: 

United States v. Nome Retail Grocers’ Association, 
United States v. Otis Elevator Company, et al. 

1907: 

United States v. National Association of Retail 
Druggists. 

1911: 

United States v. General Electric Company, et al., 
United States v. Southern Wholesale Grocers’ Asso¬ 
ciation. 


1912: 

United States v. Aluminum Company of America, 

United States v. Central-West Publishing Company, 
e t al., 

United States v. Pacific Coast Plumbing Supply As¬ 
sociation, et al. 

1913: 

United States v. American Coal Products Company, 
et al., 

United States v. Burroughs Adding Machine Com¬ 
pany, et al., 

United States v. Krentler-Arnold Hinge Last Com¬ 
pany, et al., 

United States v. New Departure Manufacturing 
Company, et al., 

United States v. Philadelphia Jobbing Confec¬ 
tioners’ Association. 


1914: 

United States v. American Telephone & Telegraph 
Company, et al., 
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United States v. American Thread Company, et al., 
United States v. Elgin Board of Trade, et al., 
United States v. New York, New Haven & Hartford 
Railroad Co., et al., 

United States v. Master Horseshoers’ National Pro¬ 
tective Association, et al. (see 1916), 

United States v. National Wholesale Jewelers’ Asso¬ 
ciation, et al. 

1915: 

United States v. Bowser Co. (Inc.), 

1916 : 

United States v. Cleveland Stone Company, et al., 
United States v. Master Horseshoers’ National Pro¬ 
tective Association, et al. (see 1914), 

United States i\ National Cash Register Company, 
et al. 

1917: 

United States v. Colorado & Wyoming Lumber 
Dealers’ Association, 

United States v. Discher, et al., 

United States v. Hartwick, et al. (Michigan Retail 
Lumber Dealers’ Association), 

Ignited States v. Kluge, et al., 

United States v. Mead, et al., 

United States v. National Association of Master 
Plumbers of United States, 

United States v. Paris Medicine Company. 

1918: 

United States v. American Cone & Wafer Company, 
United States v. Booth Fisheries Company, et al., 
United States v. Button Export & Trading Corpora¬ 
tion, et al., 

United States v. Interlaken Mills, et al., 

United States v. Klaxon Horn Company, 

United States v. Victor Talking Machine Company, 
United States v. Western Cantaloupe Exchange. 
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1919: 

United States v. American Association of Whole¬ 
sale Opticians. 

1920: 

United States v. Barbers’ Supply Dealers’ Associa¬ 
tion, et al., 

United States v. Ironite Company, et al., 

United States v. Swift & Company, et al ., 

United States v. Sumatra Purchasing Corporation, 
et al. 

1921: 

United States v. Albany Chemical Company, et al., 

United States v. American Coated Paper Company, 
et al., 

United States v. American Lithographic Company, 
et al., 

United States v. Corrugated Paper Manufacturers’ 
Association, 

United States v. Goodwin-Gallagher Sand & Gravel 
Co., et al., 

United States v. Kern, et al., 

United States v. Miller, Inc. 

1922: 

United States v. American Sugar Refining Company, 

United States v. Bricklayers’ Masons & Plasterers’ 
International Union of America, et al., 

United States v. California Associated Raisin Com¬ 
pany, 

United States v. National Enameling & Stamping 
Company, et al., 

United States v. Wickwire Spencer Steel Corpora¬ 
tion, et al. 

1923: 

United States v. Gypsum Industries Association, 
et al., 


46 


United States v. Tile Manufacturers’ Credit Asso¬ 
ciation. 

1025: 

United States v. Live Poultry Dealers’ Protective 
Corporation (Inc.) et al., 

United States v. Wheeler-Osgood Co., et al., 

United States r. Seattle Produce Assn., et al., 

United States v. National Peanut Cleaners’ & Shell- 
ers’ Assn., et al., 

United States v. Flower Producers’ Association of 
New York (Inc.) et al. 

1026: 

United States v. National Food Products Corpora¬ 
tion, et al., 

United States v. Ward Food Products Corporation, 
et al., 

United States v. California Wholesale Grocers’ As¬ 
sociation, et al., 

United States v. Noland Company, Inc., et al., 

United States v. Fish Purchasing Corporation (Lay 
Fish Co., Inc., et al.), 

United States v. Oregon Wholesale Grocers’ Asso¬ 
ciation, et al., 

United States r. Southern Hardware Jobbers’ Assn., 
et al. 
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of Columbia 

April Term, 1926 


Swift and Company, et al. and Armour and 
Company, et al., appellants 

vs. 

United States of America, appellee 

MOTION TO DISMISS APPEALS 

Now comes the appellee in the above-entitled 
cause, by the Attorney General of the United 
States, and respectfully moves the court to dismiss 
these appeals for the reason that this court has no 
jurisdiction to entertain them, as will appear from 
the statement hereto appended, which is made a 
part of this motion. 

Wherefore it is respectfully submitted that these 
appeals should be dismissed. 

JOHN G. SARGENT, 

Attorney General. 
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Assistant to the Attorney General. 
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Special Assistant to the Attorney General. 
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In the Court of Appeals of the District 

of Columbia 


April Term, 1926 


No. 4395 


Swift and Company, et al. and Armour and Com- 

pany, et al., appellants, 

vs. 

United States of America, appellee 

NOTICE OF HEARING 

Counsel for appellants in the above-entitled cause 
and each of them will please take notice that the 
foregoing motion to dismiss their appeals herein 
will be submitted to the Court on Friday, June 4, 
1926, at 10 O’clock A. M., or as soon thereafter as 
counsel can be heard. 

H. B. Teegarden, 

Special Assistant to the Attorney General. 


ACKNOWLEDGMENT OF SERVICE 

Service of a copy of the foregoing motion and no¬ 
tice, and of the attached brief, is hereby acknowl- 

(i) 


edged in behalf of Swift and Company, et al. and 
Armour and Company, et al., appellants in the 
above-entitled cause, this 27th day of May, 1926. 

Conrad H. Syme, 
Counsel for Appellants. 


In the Court of Appeals of the District of 

Columbia 

April Term, 1926 


No. 4395 


Swift and Company, et al. and Armour and Com- 

pany, et al., appellants 


vs. 

United States of America, appellee 


MEMORANDUM IN SUPPORT OF MOTION TO DISMISS 

APPEALS 


STATEMENT 

This is a suit in equity brought by the United 

States as complainant, February 27, 1920, in the 
Supreme Court of the District of Columbia (R. 2), 
sitting as a District Court of the United States 
under authority conferred in Sections 61, 62, 64 
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and 84 of the District of Columbia Code (Act of 
March 3, 1901, c. 854, 31 Stat. 1189, 1199, as 
amended by Act of June 30, 1902, c. 1329, 32 Stat. 
520, 522). 

This suit was brought under the Sherman Anti- 
Trust Act of July 2,1890 (c. 647, 26 Stat. 209) and 
the Clayton Anti-Trust Act of October 15, 1914 
(c. 323, 38 Stat. 730), to enjoint certain violations 
thereof (R. 7), and the Supreme Court of the 
District of Columbia, sitting as a District Court of 
the United States had jurisdiction of said suit 
under Section 4 of the Sherman Act and Section 15 
of the Clayton Act, together with Section 291 of 
the Act of March 3, 1911, entitled “An Act to 
codify, revise and amend the laws relating to the 
judiciary ” (36 Stat. 1087, 1167). 

An injunction decree was, on consent of all par¬ 
ties thereto, made and entered by the Supreme 
Court of the District of Columbia in this suit, Feb¬ 
ruary 27, 1920. (R. 116-126.) The defendants, 

Swift and Company, et al. and Armour and Com¬ 
pany, et al., filed motions in this suit to vacate 
that consent decree as null and void (R. 313, 318), 
and these motions were overruled by order of the 
Supreme Court of the District of Columbia made 
and entered May 1, 1925 (R. 314). These appeals 
were taken from so much of that order as over¬ 
ruled said motions to vacate. (R. 342, 343.) 
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ARGUMENT 

I 

The Supreme Court of the District of Columbia 
]30ssesses all the powers and jurisdiction of the old 
Circuit Courts or the present District Courts of 
the United States and may sit as such a court. 

The Act of March 3, 1863 (c. 91, 12 Stat. 762, 
763) provided: 

“ Sec. 3. * * * That the supreme 

court organized by this act shall possess the 
same powers and exercise the same jurisdic¬ 
tion as is now possessed and exercised by 
the circuit court of the District of Colum¬ 
bia, and the justices of the court so to 
be organized shall severally possess the 
powers and exercise the jurisdiction now 
possessed and exercised by the judges of 
said circuit court. Any one of said justices 
may hold a district court of the United 
States for the District of Columbia, in the 
same manner and with the same powers and 
jurisdiction possessed and exercised by 
other district courts of the United States.” 

The powers above granted were incorporated by 
reference in the District of Columbia Code, enacted 
March 3,1901 (c. 854, 31 Stat. 1189,1199, as amend¬ 
ed by the Act of June 30,1902, c. 1329, 32 Stat. 520, 
522) as follows: 

“ Sec. 61. Jurisdiction. — The said court 
shall possess the same powers and exercise 
the same jurisdiction as the circuit and dis- 
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trict courts of the United States, and shall be 
deemed a court of the United States, and 
shall also have and exercise all the jurisdic¬ 
tion possessed and exercised by the supreme 
court of the District of Columbia under the 
Act of Congress approved March third, 
eighteen hundred and sixty-three, creating 
that court , and at the date of the passage of 
this code. 

“ Sec. 62. Powers of Justices .—The jus¬ 
tices of said court, in addition to the powers 
and jurisdiction possessed and exercised by 
them as such, under said act of March third, 
eighteen hundred and sixty-three, and at the 
date of the adoption of this code, shall sever¬ 
ally possess the powers and exercise the ju¬ 
risdiction possessed and exercised by the 
judges of the circuit and district courts of 
the United States. 

“ Sec. 63. Terms. —The said court shall 
hold a general term and special terms. The 
general term shall be held by at least three 
justices and each special term by a single 
justice. 

“ Sec. 64. The special terms of said court 

shall be known, respectively, as the circuit 

court, the equity court, the criminal court, 

the probate court, and the district court of 

the United States. 

***** 

“ Sec. 84. The District Court. — The said 
district court shall have and exercise the 
same powers and jurisdiction as the other 
district courts of the United States, and 
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such further special jurisdiction as may from 
time to time be conferred by Congress, and 
of all proceedings instituted in exercise of 
the right of eminent domain.’’ 

II 

The Supreme Court of the District of Columbia 
had jurisdiction over this suit by virtue of its 
power and authority to sit as a District Court of 
the United States. 

The Courts of the United States are courts of 
limited jurisdiction and both the Sherman Act and 
the Clayton Act confer jurisdiction over suits in 
equity brought thereunder by the United States 
upon the Circuit Courts and their successors, the 
District Courts of the United States. 

“ Sec. 4. The several circuit courts of the 
United States are hereby invested with juris¬ 
diction to prevent and restrain violations of 
this Act; and it shall be the duty of the sev¬ 
eral district attorneys of the United States, 
in their respective districts, under the direc¬ 
tion of the Attorney General, to institute 
proceedings in equity to prevent and restrain 
such violations. Such proceedings may be 
by way of petition setting forth the case and 
praying that such violation shall be enjoined 
or otherwise prohibited. * * * ” (Act of 

July 2, 1890, c. 647, 26 Stat. 209.) 

“ Sec. 15. That the several district courts 
of the United States are hereby invested 
with jurisdiction to prevent and restrain vio¬ 
lations of this Act. * * * ” (Act of Oc¬ 

tober 15, 1914, c. 323, 38 Stat. 730, 736.) 


7 


By the Act of March 3, 1911, (e. 231, 36 Stat. 
1087, 1167) amending the Judicial Code, the Cir¬ 
cuit Courts were abolished and their jurisdiction 
transferred to the Distinct Courts: 

“ Sec. 289. The circuit courts of the 
United States upon the taking effect of 
this Act, shall be and hereby are abol¬ 
ished. * * * ” 

* * * * * 

“ Sec. 291. Wherever, in anv law not em- 
braced within this Act, anv reference is 
made to, or any power or duty is conferred 
or imposed upon, the circuit courts, such 
reference shall, upon the taking effect of 
this Act, be deemed and held to refer to, 
and to confer such power and impose such 
duty upon, the district courts.” 

HI 

In suits brought by the United States under the 
Sherman Act or any anti-trust act, an appeal from 
a final order or decree therein lies only to the 
Supreme Court of the United States. 

This is the express provision of Section 2 of the 
Expediting Act of February 11, 1903 (32 Stat. 
823) as amended by the Act of June 25, 1910 (36 
Stat. 854). 

“ Sec. 2. That in every suit in equity 
pending or hereafter brought in any circuit 
court of the United States under any of said 
Acts, wherein the United States is com¬ 
plainant, including cases submitted but not 
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yet decided, an appeal from the final decree 
of the circuit court will lie only to the 
Supreme Court, and must be taken within 
sixty days from the entry thereof: Pro¬ 
vided, That in any case where an appeal 
may have been taken from the final decree 
of a circuit court to the circuit court of ap¬ 
peals before this Act takes effect, the case 
shall proceed to a final decree therein, and 
an appeal may be taken from such decree to 
the Supreme Court in the manner now pro¬ 
vided by law.” 

The phrase in the above section “ under any of 
said Acts ” refers to Section 1 of the same Act, 
which reads: 

“That in any suit in equity pending or 
hereafter brought in any circuit court of 
the United States under the Act entitled 
‘ An Act to protect trade and commerce 
against unlawful restraints and monopolies/ 
approved July second, eighteen hundred and 
ninety, ‘ An Act to regulate commerce , 9 ap¬ 
proved February fourth, eighteen hundred 
and eighty seven or any other Acts having 
a like purpose that hereafter may be en¬ 
acted, wherein the United States is com¬ 
plainant. * * * ” 

The jurisdiction of the Supreme Court of the 
United States over such appeals is retained and 
confirmed in Section 238 of the Judicial Code as 
amended by the Act of February 13, 1925 (c. 229, 
43 Stat. 936, 938). 

“ A direct review by the Supreme Court 
of an interlocutory or final judgment or de- 
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cree of a District Court may be had where 
it is so provided in the following Acts or 
parts of Acts, and not otherwise: 

“ (1) Section 2 of the Act of February 
11, 1903, i to expedite the hearing and de¬ 
termination ’ of certain suits brought by 
the United States under the anti-trust or 
interstate commerce laws, and so forth.” 

It is immaterial to this right of direct review by 
the Supreme Court that the decision of the District 
Court was rendered by one judge only, and not by 
three as required under an expediting certificate 
in Section 1 of the Expediting Act. The provisions 
of Section 2 expressly apply to every suit in equity 
brought by the United States under the anti-trust 
acts, and under that Section an appeal was taken 
direct from the decision of one judge only and en¬ 
tertained by the Supreme Court in United States v. 
Lehigh Valley R. R . Co ., 225 Fed. 399, 254 U. S. 

255. 

IV 

Section 226 of the District of Columbia Code, giv 
ing a right of appeal from any final decree of the 
Supreme Court of the District of Columbia to the 
Court of Appeals of the District of Columbia, is in 
applicable to this case, as it was enacted March 3, 
1901 (c. 854, 31 Stat. 1189, 1225), and was super¬ 
seded by the Expediting Act above quoted, both be¬ 
cause the latter was subsequently enacted and be¬ 
cause it is a special statute restricting appeals in a 
particular class of cases. 
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V 

The older of May 1, 1925, from which these ap¬ 
peals were taken, is either final or not final. If 
final, then an appeal from it lay only to the Su¬ 
preme Court of the United States by the express 
provisions of the Expediting Act, since it was made 
and entered in a suit in equity brought by the 
United States as complainant in a District Court 
of the United States under the anti-trust laws. 

If it was not final, but merely interlocutory, then 
this court has no jurisdiction over these appeals 
even under Section 226 of the District of Columbia 
Code, since that Section allows appeals as of right 
from interlocutory orders only where they change 
or affect possession of property. No claim can be 
made that an order denving motions to vacate an 
existing decree changes or affects the possession of 
property in any way. 

CONCLUSION 

It is therefore respectfully submitted that the 
appeals herein are entirely outside the jurisdiction 
of this court and should be dismissed accordingly. 

William J. Donovan, 
Assistant to the Attorney General. 

A. F. Myers, 

Special Assistant to the Attorney General. 

H. B. Teegarden, 

Special Assistant to the Attorney General. 
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UNDER SECTION 238-a, JUDICIAL CODE, THIS CAUSE 
SHOULD BE TRANSFERRED TO THE 
SUPREME COURT. 


STATEMENT. 

The motion of the Attorney General to dismiss the ap¬ 
peals and the argument made thereon beginning at page 4 
of the printed motion of file herein establish the fact 
that in this kind of a cause the Supreme Court of the Dis¬ 
trict of Columbia exercises the powers and functions of a 
district court of the United States and that the appeal in 
this cause should have been taken direct to the Supreme 
Court of the United States. If, therefore, section 238-a 
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applies, it is the duty of this court to transfer the appeals 
to the proper court which is the Supreme Court of the 
United States. 

Section 238-a is repealed by the Act of February 13, 
1925, but section 14 of the repealing act makes that act 
effective three months after its approval. Within three 
months after the approval of the Act of February 13, 1925, 
to-wit: on the 1st day of May, 1925, (transcript 341) the 
decree appealed from was entered. The repeal, therefore, 
of section 238-a does not affect the issue here. 

It may be argued that section 238-a has no applicability 
to appeals from the Supreme Court of the District of 
Columbia to the Court of Appeals of that District. The 
section applies to ‘‘any circuit court of appeals”. Were this 
the only statute affecting the issue, it might be argued 
with some justification that the section did not apply to 
this appeal, although when the remedial purpose of section 
238-a is given consideration it would seem that it should 
apply to any cause that might reach the Supreme Court of 
the United States or any intermediate appellate court. The 
purpose of section 238-a was to remove uncertainties as to 
the court to which appeals should be taken. The statute 
was in accordance with a wise tendency of judicial procedure 
which seeks to eliminate mere technicalities which in no 
wise affect the merits of an appeal. In Heitler v. United 
States, 260 U. S. 438, 440, Mr. Chief Justice Taft, speaking 
of section 238-a, said: 

“This is a remedial statute and should be construed 
liberally to carry out the evident purpose of Congress”. 

And further, speaking of the same section and giving illus¬ 
trations, the learned Chief Justice said: 

“The cases before us are clearly within the remedy 
of the statute.” 
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It is perfectly clear that this case is “within the remedy of 
the statute” and not to give it effect will be to deny the 
remedial purpose Congress had in view. 

In Wagner Electric Manufacturing Co. v. Lyndon, 262 
U. S. 226-231, where a case had been appealed to a court 
of appeals, decided by that court and subsequently taken 
to the Supreme Court when under the facts it should have 
gone directly to the Supreme Court, the Supreme Court 
considered the case on its merits, again giving a liberal 
construction to this remedial statute. 

In McGowan v. Parrish, 237 U. S. 285, there was an ap¬ 
peal to the Supreme Court of the United States from the 
Court of Appeals of the District of Columbia. Judicial 
Code sections 238 and 250 were under consideration, and 
speaking of section 238 the court said: 

“The appellate review by this court is general”. 

And further, at page 292 of the opinion, the Supreme Court 
said: 


“A similar rule must be applied to appeals and 
writs of error taken under section 250.” 

It would seem that taking the purpose of section 238-a, 
giving it, as the Supreme Court says should be given it, a 
liberal construction, that this section would apply in anti¬ 
trust cases to the Supreme Court of the District of Co¬ 
lumbia and to the Court of Appeals of that District, but 
if there were doubt as to this construction it is submitted 
that that doubt is removed by section 250 of the Judicial 
Code. The last clause of section 250, which section applies 
specifically to the Court of Appeals of the District of 
Columbia, reads: 
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“Writs of error and appeals shall be taken within 
the same time, in the same manner, and under the 
same regulations as writs of error and appeals are 
taken from the circuit courts of appeals to the Su¬ 
preme Court of the United States.” 

Section 238-a is a regulation of appeals and if otherwise 
it should be held to apply to circuit courts of appeals only, 
its application by the foregoing quotation from the statute 
is extended to the Court of Appeals of the District of Co¬ 
lumbia. 

Wherefore, it is respectfully submitted that these ap¬ 
peals should be transferred to the Supreme Court of the 
United States. 


EDGAR WATKINS, 

Attorney for American Wholesale Grocers 
Association, et al., Interveners. 
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AND COMPANY ET AL., Appellants, 
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UNITED STATES OF AMERICA, Appellee. 


SUPPLEMENT TO MEMORANDUM IN OPPOSI¬ 
TION TO MOTION TO DISMISS APPEALS. 


In the memorandum heretofore submitted by counsel 
for the appellants in opposition to the motion of the 
Government to dismiss this appeal their position is 
outlined as follows (p. 19): 

“The appellants respectfully submit that by 
these provisions of the Judiciary Act the inten¬ 
tion of Congress is shown to be very clear that 
the Supreme Court of the District of Columbia 
is truly sni generis. It is a court which, al¬ 
though it may at times sit as a district court of 
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the United States, is governed by rules of ap¬ 
pellate procedure entirely separate and distinct 
from those applied to district courts. It is sub¬ 
mitted that the so-called Expediting Act by its 
most extended construction, cannot possibly ap¬ 
ply to cases brought in the Supreme Court of 
the District of Columbia.’ ? 

In further support of this assertion, counsel wish to 
bring to the attention of the Court a few additional 
cases which counsel did not have before them at the 
time they filed their original memorandum. 

In the case of Chapman vs. United States, 164 U. S., 
436, the defendant had been indicted in the Supreme 
Court of the District of Columbia for an alleged viola¬ 
tion of Section 102 of the United States Revised Stat¬ 
utes. A demurrer to the indictment on the ground 
that the statute was unconstitutional was overruled, 
and the defendant tried and convicted. A writ of 
error from the Supreme Court of the United States 
was allowed, which writ the Government moved to dis¬ 
miss. 

The defendant contended that, since Section 5 of the 
Judiciary Act of March 3, 1891 (26 Stat., 827), pro¬ 
vided that 

“Appeals or writs of error may be taken from 
the district courts or from existing circuit courts 
direct to the Supreme Court” (in cases in¬ 
volving constitutionality of any law of the 
United States), 

he was entitled to have the case heard by the Supreme 
Court. It was argued (see argument on behalf of 
petitioner in official reports) that if the writ of error 
were dismissed it must result that Congress has dis- 
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criminated between the citizens of the District of 
Columbia and the citizens of every state in the Union, 
because Congress had provided that every citizen of a 
state who had been indicted and convicted under a law 
of the United States which was claimed to be in con¬ 
travention of the constitution might have his case re¬ 
viewed by the Supreme Court of the United States, 
while a citizen of the District of Columbia (if the Gov¬ 
ernment’s contention were correct) indicted and con¬ 
victed under the same law might not have his case so 
reviewed. 

It is interesting to note in passing that the argu¬ 
ment made by Chapman and opposed then by the Gov¬ 
ernment is the very one which the Government now 
urges in support of its motion to dismiss these appeals. 
We quote from the reply memorandum of the Govern¬ 
ment on its motion to dismiss (p. 3): 

“ Certainly in passing the Expediting Act 
Congress could not have intended to deny to 
the United States—when suing in the District 
of Columbia—those aids to the prompt and 
effective enforcement of anti-trust laws which 
by that act it gave in suits brought elsewhere.” 

The Supreme Court dismissed the writ of error, 
saying: 

“The argument is pressed that as by Section 
5 of the Judiciary Act of 1891, cases * * * 

in which the constitutionality of any law of the 
United States is drawn in question can be 
brought to this Court directly from the district 
and circuit courts of the United States, therefore 
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this section should he construed as giving the 
same right of review in the District of Columbia. 

“But we think the section is too plain to ad¬ 
mit of this. Xo mention of the courts of the 
District of Columbia is made in the Act of 
March 3, 181)1, and there is nothing in the 8th 
section to justify its expansion so as to embrace 
the provisions of that act.’’ 

Chapman vs. United States, supra. 

The above case holds in effect that inasmuch as Sec¬ 
tion 5 of the Judiciary Act of March 3, 1891, did not 
specifically mention the Supreme Court of the District 
of Columbia in its general provision that “appeals or 
writs of error may be taken from the district courts 
or from existing circuit courts direct to the Supreme 
Court,’’ therefore appeals from the Supreme Court of 
the District of Columbia must be controlled by the spe¬ 
cial provisions of acts of Congress relating to that 
court. The Chapman case is, then, a direct and positive 
authority in support of the appellant’s position that 
the Expediting Act cannot be construed to apply to 
cases arising in the Supreme Court of the District of 
Columbia. (See also Cross vs. Burke, 146 U. S., 382, 
and Gonzaleas vs. Cunningham, 164 IT. S., 612). 

The case of In re Heath, 144 U. S., 92, provides ad¬ 
ditional authority from the Supreme Court of the 
United States in support of the position of the appel¬ 
lants. This case involved a petition for writ of error 
to review a judgment of conviction in the Supreme 
Court of the District of Columbia for an infamous 
crime. The petitioner sought to base his right to a 
hearing by the Supreme Court of the United States 
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under Section 5 of the Judiciary Act of March 3, 1891 

v 7 

(26 Stat., 826, c. 517), in which it was provided that 
appeals and writs of error might be taken to the Su¬ 
preme Court of the United States from district courts 
or from the existing circuit courts “in cases of con¬ 
viction of a capital or otherwise infamous crime.” In 
this connection the petitioner called the attention of 
the Court to Section 846 of the Revised Statutes of the 
District of Columbia, which reads as follows: 


“Any final judgment, order, or decree of the 
Supreme Court of the District may be re-ex¬ 
amined and reversed or affirmed in the Supreme 
Court of the United States, upon writ of error 
or appeal, in the same cases and in like manner 
as provided by law in reference to the final judg¬ 
ments, orders and decrees of the circuit courts 
of the United States.” 


The petitioner claimed that these two statutes when 
read together showed an obvious intention on the part 
of Congress to give the right of direct appeal from 
judgments of the Supreme Court of the District of 
Columbia to the Supreme Court of the United States 
“in cases of conviction of a capital or otherwise in¬ 
famous crime.” However, the Supreme Court of the 
United States denied the petition for writ of error in 
this case and stated that if Congress had intended to 
bring the Supreme Court of the District of Columbia 
within the scope of this expediting statute it would 
have done so in direct terms. 

Speaking for the Court, Mr. Chief Justice Fuller 
said: 
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“The Act of March 3, 1891, was passed to 
facilitate the prompt disposition of cases in this 
Court and to relieve it from the oppressive bur¬ 
den of general litigation by the creation of the 
circuit courts of appeals and the distribution 
of the appellate jurisdiction. By sections five 
and six, cases of conviction of a capital or other¬ 
wise infamous crime are to be taken directlv to 
this Court, and all other cases arising under the 
criminal laws to the circuit courts of appeals. 
Sections thirteen and fifteen refer to appeals 
and writs of error from the decisions of the 
United States court in the Indian Territory and 
the judgments, orders and decrees of the su¬ 
preme courts of the territories. No mention is 
made of the Supreme Court of the District of 
Columbia, and ice perceive no ground for hold¬ 
ing that the judgments of that court in criminal 
cases were intended to be embraced by its pro¬ 
visions.” (Italics ours.) 

In re Thomas H. Heath , 144 U. S., 92; 

3G Law Ed., 358, 360. 

In concluding this supplement, counsel for appellants 
feel that they should call the attention of the Court to 
a slightly inaccurate statement inadvertently made by 
them on page 9 of their “Memorandum in Opposition 
to Motion to Dismiss Appeal.’’ After quoting from 
the Act of February 9, 1893, creating the Court of Ap¬ 
peals of the District of Columbia, counsel stated: 
“The statute just quoted is now in full force and 
effect. * * * No other act of Congress has ever 
provided for any other method of appeal from the Su¬ 
preme Court of the District of Columbia, sitting in 
equity term, than the statute just quoted.” 
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The above statement is technically inaccurate in that 
by Section 226 of the Act of March 3, 1901 (31 Stat., 
1225), the substance of the law providing for appeal to 
the Court of Appeals was re-enacted, but the specific 
phraseology slightly changed. As it now exists, this 
section reads: 

“Any party aggrieved by any final order, 
judgment, or decree of the Supreme Court of 
the District of Columbia, or of any justice 
thereof, including any final order or judgment in 
any case heard on appeal from a justice of the 
peace, may appeal therefrom to the said Court 
of Appeals; and upon such appeal the Court of 
Appeals shall review such order, judgment, or 
decree, and affirm, reverse, or modify the same 
as shall be just, except as provided in the fol¬ 
lowing sections.” 

This section also contains certain provisions for ap¬ 
peals from interlocutory orders of the Supreme Court 
of the District of Columbia. The other sections of the 
Code dealing with appeals to the Court of Appeals 
refer only to appeals from the police court, the com¬ 
missioner of patents, and tribunals other than the Su¬ 
preme Court of the District of Columbia. 

Respectfully submitted, 

CHARLES E. HUGHES, 

CHAS. A. DOUGLAS, 

CONRAD H. SYME, 

HENRY YEEDER, 

CHARLES J. FAULKNER, Jr., 

Attorneys for Swift and 
Armour Groups of Defendants. 
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No. 4395 

Swift and Company et al., appellants 

v. 

United States of America, appellee 


GOVERNMENT’S REPLY TO APPELLANTS’ SUPPLEMENTAL 
MEMORANDUM ON MOTION TO DISMISS APPEALS 

If appellants only contend that the mere passage 
of an act providing certain procedure on appeals 
from the circuit and district courts of the United 
States does not make its provisions applicable to 
the Supreme Court of the District of Columbia in 
the absence of express reference thereto in the act, 
the government fully agrees; for the Supreme 
Court of the District is not always sitting as a cir¬ 
cuit or district court of the United States, nor ex¬ 
ercising the powers of such. But the government 
insists that where the Supreme Court of the Dis¬ 
trict can take jurisdiction of a case only in its ca¬ 
pacity as a district court of the United States, then 

any special laws designed particularly to govern 

(i) 
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the disposition of such a case in the district courts 
of the United States, or on appeal therefrom, must 
be equally applicable to such case when brought in 
the Supreme Court of the District of Columbia. 
Especially is this true where, as in the case of the 
Expediting Act, the language of the Act is made 
to apply to every such case that can possibly be 
brought within the jurisdiction conferred by the 
statute creating the cause of action, which in this 
case is the Sherman Act, Section 4. 

This vital distinction appellants wholly fail to 
grasp, for all the cases cited in their Supplemental 
Memorandum, with the exception of Gonzaleas v. 
Cunningham, 164 U. S. 612 (which came up from a 
Territory), were cases entertained by the Supreme 
Court of the District by virtue of its general juris¬ 
diction over civil and criminal cases arising in the 
District of Columbia. In order to entertain them 
it was not necessary for the Supreme Court of the 
District in any way to partake of the status of a 
district court of the United States, and there was 
consequently no reason, in the absence of an ex¬ 
press provision, why laws applicable to the district 
courts of the United States by name should be 
applied to the Supreme Court of the District. 

But the government denies that there is any such 
rule as that contended for by appellants, namely, 
that the Supreme Court of the District is such a sui 
generis court that no laws applicable to the circuit 
and district courts of the United States can in any 
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case be applied to the Supreme Court of the Dis¬ 
trict without express provision to that effect, and 
there is nothing in any of the cases cited by appel¬ 
lants to support such a proposition. 

A more careful examination of these cases will 
show what they really do stand for. 

In Chapman v. United States, 164 U. S. 436, 
Chapman was indicted and convicted in the Su¬ 
preme Court of the District under Section 102 
R. S., for refusal to answer certain questions as a 
witness before a Senate Committee and sentenced 
to fine and imprisonment. The judgment was 
affirmed by the Court of Appeals of the District 
and a writ of error taken thence to the Supreme 
Court of the United States. Here the writ was 
dismissed on the ground that Section 8 of the Act 
of February 9, 1893 (27 Stat. 434), permitting 
appeals or writs of error from the Court of Appeals 
of the District of Columbia to the Supreme Court 
of the United States, only applied to certain civil 
cases, and that Section 5 of the Judiciary Act of 
March 3, 1891 (c. 517, 26 Stat. 826), authorizing 
writs of error direct to the Supreme Court of the 
United States from the district and circuit courts 
of the United States in capital cases, was not appli¬ 
cable to cases coming from the Court of Appeals of 
the District of Columbia; in other words, that laws 
applicable to the district and circuit courts of the 
United States were not applicable to the Court of 
Appeals of the District of Columbia. The gov¬ 
ernment has never contended that they are. But 
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no question of direct appeal from the Supreme 
Court of the District to the Supreme Court of the 
United States was in any way involved in that 
case. In any event it was a criminal case enter¬ 
tained originally by the Supreme Court of the 
District under its general jurisdiction ovfer crimes 
committed within the District. 

In In re Heath, 144 U. S. 92, a judgment of con¬ 
viction for manslaughter by a special criminal term 
of the Supreme Court of the District of Columbia 
had been affirmed on appeal by the general term of 
the same court, and from this affirmance Heath 
attempted to take the case on writ of error direct 
to the Supreme Court of the United States under 
Section 846 R. S. D. C., (Act of March 3, 1863, c. 
91, 12 Stat. 764), and Section 5, of the Judiciary 
Act of March 3,1891 (c. 517, 26 Stat. 826). 

Section 846 R. S. D. C., authorized appeals and 
writs of error from the Supreme Court of the Dis¬ 
trict to the Supreme Court of the United States 
“ in the same cases and in like manner as provided 
by law in reference to the final judgments, orders 
and decrees of the circuit courts of the United 
States while Section 5 of the Judiciary Act of 
1891, authorized writs of error and appeals from 
the circuit and district courts of the United States 
to the Supreme Court of the United States in capi¬ 
tal cases. The Supreme Court denied the writ of 
error; not, however, on the ground that Section 5 
of the Act of 1891 could not apply to the District 
of Columbia without express provision to that ef- 
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feet, but on the ground that, being subsequent to 
Section 846 R. S. D. C., it was not included by ref¬ 
erence in that Section as one of the cases “ provided 
by law ” at the time that Section was enacted: 

The argument is, that the phrase “as pro¬ 
vided by law” should be construed as if it 
read “as is, or has been, or may be provided 
by law.” But when we consider the general 
rule that the affirmative description of the 
cases in which the jurisdiction may be exer¬ 
cised implies a negative on the exercise of 
such power in other cases, it will be seen that 
to give to this local legislation extending the 
appellate jurisdiction of this court to the 
District of Columbia, the construction con¬ 
tended for, so as to make it include all sub¬ 
sequent legislation touching our jurisdiction 
over Circuit Courts of the United States, is 
quite inadmissible (p. 93). 

It is clear from the Court’s opinion that if Sec¬ 
tion 5 of the Act of 1891 had preceded instead of 
succeeded Section 846 R. S. D. C., it would have 
applied to the District of Columbia even without 
any express provision therein to that effect. 

In Cross v. United States, 145 U. S. 571, Cross 
was convicted of murder and sentenced to death by 
the criminal term of the Supreme Court of the Dis¬ 
trict of Columbia, and the judgment was affirmed 
on appeal to the general term. The case was then 
taken direct to the Supreme Court of the United 
States on writ of error, but the writ of error was 
dismissed on the following grounds: 
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1. Sections 846 and 847 R. S. D. C., authorizing 
certain appeals and writs of error direct to the 
Supreme Court of the United States, apply only to 
civil cases involving certain special questions and 
money amounts as therein specified. 

2. Section 5, of the Judiciary Act of 1891, is not 
applicable to criminal cases in the District of Col¬ 
umbia, for reasons given in In re Heath, supra . 

3. Section 6, of the Act of February 6, 1889, c. 
113, 25 Stat. 655, authorizing review on writ of 
error by the Supreme Court of the United States 
direct from the final judgment of any trial court of 
the United States in a capital case, does not author¬ 
ize such writ of error to an appellate court which 
has already passed upon the judgment of the trial 
court. 

4. The Supreme Court of the District of Colum¬ 
bia, affir ming Cross *s conviction in general term, 
was not/an appellate\^uty^trial]court. 

The Court refuses to admit in its opinion (p. 
576), that the term “ any court of the United 
States ” does not apply to the courts of the Dis¬ 
trict of Columbia in the absence of express refer¬ 
ence to that effect, but says that “ the difficulty with 
the Section is that it manifestly does not contem¬ 
plate the allowance of a writ of error to any appel¬ 
late tribunal, but only to review the final judgment 
of the court in which the respondent was tried.’’ 
This case, therefore, if it has any application to 
the present case, is a refutation of appellants con- 
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tention that statutes generally applicable in terms 
to the courts of the United States can not without 
express provision apply to the courts of the Dis¬ 
trict of Columbia. 

Cross v. Burke, 146 U. S. 82, was a continuation 
of the controversy involved in the above case. 
After denial of his writ of error as above described, 
the date for Cross’s execution was again set. He 
then sued out a writ of habeas corpus in the Su¬ 
preme Court of the District, and from its denial 
took an appeal direct to the Supreme Court of the 
United States. This appeal was dismissed on the 
following grounds: 

1. Although Section 846 R. S. D. C., gave an ap¬ 
peal from the Supreme Court of the District direct 
to the Supreme Court of the United States wher¬ 
ever it lay as provided by law from circuit courts 
of the United States, such an appeal in capital 
cases was not provided by. law at the time, of the 
enactment of Section 846, but was the later creation 
of: (a) of the amendment of March 3,1885, c. 353, 
23 Stat. 437, to Section 764 R. S.; and of (b) Sec¬ 
tion 5, of the Judiciary Act of March 3, 1891. 

2. Habeas corpus is a civil, not a criminal pro¬ 
ceeding. 

3. Another Act of March 3, 1885, c. 355, 23 Stat. 
443, authorizes appeals and writs of error in civil 
cases from the Supreme Court of the District direct 
to the Supreme Court of the United States, but 
only: (a) where the sum involved is over $5,000, 
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(b) where the validity of patents or copyrights are 
involved, or (c) where the validity of a statute, 
treaty, or authority exercised under the United 
States is in question. 

4. Habeas corpus does not fall within any of 
these classes. 

Here, too, it is to be noted that habeas corpus is 
a civil action within the jurisdiction of the Supreme 
Court of the District as such, and not, like the 
present case, one which it can only entertain by 
virtue of its complexion as a district court of the 
United States. 

Gonzaleas v. Cunningham, 164 U. S. 612, far 
from supporting the proposition advanced by ap¬ 
pellants, is a direct authority for the government’s 
contention that the Expediting Act, as a special 
statute applicable to a particular class of cases, 
must supervene Section 226 of the District Code, 
which provides generally for appeals from the Su¬ 
preme Court of the District. Here Gonzaleas had 
been convicted of murder in the territorial District 
Court of New Mexico and the conviction affirmed 
by the territorial Supreme Court. His execution 
was set and he sued out a habeas corpus in the ter¬ 
ritorial Supreme Court, and from its denial ap¬ 
pealed to the Supreme Court of the United States. 
The Court took jurisdiction of this appeal on the 
following grounds: 

1. Sections 702 and 1909 R. S. (like Section 846 
R. S. D. C. as to the Supreme Court of the District 
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of Columbia), authorizes writs of error and appeals 
from territorial Supreme Courts to the Supreme 
Court of the United States where such appeals 
would lie from Circuit Courts of the United States. 

2. But Section 1909 also especially authorizes 
appeals from territorial Supreme Courts or Dis¬ 
trict Courts to the Supreme Court of the United 
States in habeas corpus cases involving questions 
of personal freedom. 

3. While the Act of March 3, 1885, c. 355, 23 
Stat. 443, abolished writs of error and appeals gen¬ 
erally from the Supreme Court of the District of 
Columbia and from territorial Supreme Courts 
direct to the Supreme Court of the United States, 
except in limited civil cases not including habeas 
corpus. 

4. Nevertheless this general repeal did not at¬ 
tack the special provision of Section 1909 R. S., 
with respect to appeals in habeas corpus cases. As 
Chief Justice Fuller said in his opinion (p. 620): 

* * * since the last clause of Section 

1909 was directed to a special object and 
applicable to particular cases, we think that 
it may properly be held that the Act of 
March 3, 1885, had only general cases in 
view, and that it was not intended to do away 
with the special provision. 

It is apparent from this authority that even had 
Section 226 of the District Code succeeded in time 
the enactment of the Expediting Act, it would not 
have destroyed the application of the latter to the 
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Supreme Court of the District of Columbia, since 
Section 226 of the District Code is only a general 
statute providing generally for appeals from that 
court, while the Expediting Act is a special statute 
applicable only to a particular class of cases; 
namely, antitrust cases. By the authority of Gon- 
zaleas v. Cunningham such a statute will stand 
against a subsequent general statute embracing in 
general terms the field covered by it. But, as here¬ 
tofore carefully pointed out by the government and 
ignored by appellants, the Expediting Act is not 
only a special but a subsequent statute, enacted 
after Section 226 of the District Code, and there¬ 
fore unquestionably effective to supersede it. 

SUMMARY AND CONCLUSION 

The government has made this extended analy¬ 
sis of the decisions in the above cases cited by ap¬ 
pellants in order to make it clear to the court that 
they are not applicable to the jurisdictional ques¬ 
tion now before this court on the government’s 
motion to dismiss the pending appeals. In them the 
question uniformly presented was whether statutes 
applicable in terms only to the circuit and district 
courts of the United States could apply without 
express reference to the Supreme Court of the Dis¬ 
trict of Columbia while acting strictly in its own 
capacity as a court of the District of Columbia 
and not in its special capacity as a district court 
of the United States. In the case at bar, on the 
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other hand, the question is whether such a statute 
is applicable to the Supreme Court of the District 
in its handling of cases which it is utterly without 
jurisdiction to entertain except in its capacity as 
a circuit or district court of the United States, 
especially when the statute is a special one govern¬ 
ing a particular line of cases arising upon a purely 
statutory cause of action, and applying in terms to 
every such case that can be brought within the juris¬ 
diction conferred by the statute creating the cause 
of action. In neither its supplemental nor its pre¬ 
ceding memoranda on this motion have appellants 
cited a single case applicable to that situation, with 
the exception of Gonzaleas v. Cunningham, supra, 
which however supports the government in so far 
as it demonstrates the superiority of a special over 
a general statute even when the latter is subse¬ 
quently enacted. 

It is therefore again respectfully submitted that 
the pending appeals should be dismissed for lack 
of jurisdiction. 

Respectfully submitted. 

William J. Donovan, 
Assistant to the Attorney General . 

H. B. Teegarden, 

Special Assistant to the Attorney General . 
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IN THE 



OCTOBER TERM, 1926. 


No. 4395 


SWIFT AND COMPANY ET AL. and ARMOUR 
AND COMPANY ET AL., Appellants, 


vs. 

UNITED STATES OF AMERICA ET AL., 

Appellees. 


MOTION TO TRANSFER APPEAL. 


Now come the appellants, Swift and Company and 
Armour and Company and the Swift and Company and 
Armour and Company groups of appellants by their 
counsel, Charles E. Hughes, Clias. A. Douglas, Conrad 
H. Syme, Henry Veeder, and Charles J. Faulkner, and 
move this Honorable Court to withhold its judgment 


and stay its mandate upon its opinion rendered herein 
on the 3d day of January, 1927, and by proper process 
to transfer the appeal heretofore taken herein to the 
Supreme Court of the United States pursuant to Sec¬ 
tion 238 (a), added to the Judicial Code by an act en¬ 
titled “An act to amend the Judicial Code in reference 
to appeals and writs of error,” approved September 14, 
1922, chapter 305, 42 St at. at Large, 837, to the end 
that this appeal may be heard upon its merits by the 
Supreme Court of the United States. 

CHARLES E. HUGHES, 

CIIAS. A. DOUGLAS, 

CONRAD H. SYME, 

HENRY VEEDER, 

CHARLES J. FAULKNER, 
Attorneys for Swift and Company and 
Armour and Company and Sivift and 
Company and Armour and Company 
Groups. 
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OCTOBER TERM, 1926. 


No. 4395 


SWIFT AND COMPANY ET AL. and ARMOUR 
AND COMPANY ET AL., Appellants, 

vs. 

UNITED STATES OF AMERICA ET AL., 

Appellees. 



MEMORANDUM IN SUPPORT OF MOTION TO 

TRANSFER APPEAL. 


This Court having decided that the appeal hereto¬ 
fore taken in this cause should have been to the Su¬ 
preme Court of the United States and not to this 
Court, appellants now invoke the procedure provided 
by Section 238 (a) of the Judicial Code, to the end 
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that their rights may not be lost and this appeal may be 
decided upon its merits. 

This section, enacted September 14, 1922, chapter 
305, Stat. at Large, 837, Federal Statutes Annotated, 
Supplement, 1922, page 231, is as follows: 

“If an appeal or writ of error has been or 
shall be taken to, or issued out of, any circuit 
court of appeals in a case wherein such appeal 
or writ of error should have been taken to or 
issued out of the Supreme Court; or if an ap¬ 
peal or writ of error has been or shall be taken 
to, or issued out of, the Supreme Court in a case 
wherein such appeal or writ of error should have 
been taken to, or issued out of, a circuit court 
of appeals, such appeal or writ of error shall not 
for such reason be dismissed, but shall be trans : 
ferred to the proper court, which shall there¬ 
upon be possessed of the same and shall pro¬ 
ceed to the determination thereof, with the same 
force and effect as if such appeal for writ of 
error had been duly taken to, or issued out of, 
the court to which it is so transferred.” 

Prior to the enactment of this statute it had long 
been recognized that, due to the complexities of Federal 
appellate procedure, now happily greatly simplified 
(Act February 13, 1925), great hardship was occa¬ 
sioned and substantial rights were frequently lost by 
tlie dismissal of appeals taken to the wrong appellate 
court. 

Giving effect to that more modern and enlightened 
attitude towards jurisprudence—that causes should be 
decided upon their merits and technicalities disre- 



garded wherever possible—Congress passed the Act 
of September 14, 1922, above quoted. 

It is, of course, highly remedial and should be liber¬ 
ally construed. The Supreme Court has so held. 

Chief Justice Taft, in the opinion of Heitler vs. 
United States, 260 U. S., 438; 67 Law Ed., 338, in 
speaking of this statute (§ 238 a) said: 

4 4 It is a remedial statute and should be con¬ 
strued liberally to carry out the evident inten- 
tion of Congress.” 


It is true that the statute says: “If an appeal or writ 
of error has been or shall be taken to, or issued out of, 
any circuit court of appeals, * * * ” and that it does 

not, eo nomine, specify the Court of Appeals of the 
District of Columbia, but it is evident that it was the 
intention of Congress that appeals taken to this Court 
should have the benefit of this section. Any other 
construction would deny to appellants the “liberal con¬ 
struction” vouchsafed to them by the opinion of the 
Supreme Court above quoted. 

That the statute ought peculiarly to apply in this 
case is even more evident. Here it is contended that 
the appeal should lie to the Supreme Court of the 
United States by virtue of the provisions of Section 
238 of the Judicial Code, although that statute (Sec. 
238) does not, eo nomine, mention the Supreme 
Court of the District of Columbia. 

It would be a strict and harsh construction—indeed, 
almost an unthinkable one—to hold the above on the 
one hand and on the other hand to sav that the remedv 
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accorded by the cognate section (Sec. 238 (a)) shall be 
denied appellants because the Court of Appeals of the 
District of Columbia was not, eo nomine, mentioned 
therein. 

If the Supreme Court of the District of Columbia 
be a district court of the United States, then this Court 
is its circuit court of appeals. It can have none other. 

Likewise it is inconceivable that Congress could have 
intended that Section 238 (a) should not apply as well 
to this Court as to the other courts of appeal of the 
Federal system. Congress would not thus, without rea¬ 
son, discriminate against litigants in the District of 
Columbia. 

If any doubt remain that Section 238 (a) be applica¬ 
ble to the present cause, that doubt is removed by a 
consideration of Section 238 (a) in conjunction with 
Section 250 of the Judicial Code. 

First it is to be noted that the title to the act which be¬ 
came Section 238 (a) is: 

“An Act to Amend the Judicial Code in Reference to 
Appeals and Writs of Error.” 

Now let us consider the language of the last para¬ 
graph of Section 250 (which it seems needless to say 
to the court is the section that governed appeals to the 
Supreme Court from this Court), which is: 

“Writs of error and appeals shall be taken 
within the same time, in the same manner and 
under the same regulations as writs of error 


and appeals are taken from the circuit courts of 
appeals to the Supreme Court of the United 
States (36 Stat. L., 1159).” 

Section 238 (a) is, of course, a regulation of appeals , 
as its title so clearly indicates. By means of the 
above-quoted language, Section 238a is extended and 
made applicable to this Court, and to appeals from 
this Court, even without the aid of a liberal construc¬ 
tion. 

With the simplification of Federal appellate pro¬ 
cedure brought about through the Act of February 13, 
1925, and after that act became effective, there was no 
longer any necessity for retaining Section 238 (a) (Act 
of September 14, 1922) in the Judicial Code, and pro¬ 
vision was made for its repeal, in common with many 
other sections of the Judicial Code. This repeal, how¬ 
ever, is of no effect in the consideration of the present 
question for the reason that Section 14 of the Act of 
February 13, 1925, expressly provided: 

“That this act shall take effect three months 
after its approval; but it shall not affect cases 
then pending in the Supreme Court nor shall it 
affect the right to a review, of the mode or time 
for exercising the same, as respects any judg¬ 
ment or decree entered prior to the date when 
it takes effect.” 

The decree appealed from in this case was entered 
prior to May 13, 1925, the effective date of the act, and 
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lienee is not affected by the repeal of Section 238 (a) 
therein made. 

For the reasons above stated, it is respectfully sub¬ 
mitted that the motion to transfer this appeal to the 
Supreme Court of the United States should be granted. 

CHARLES E. HUGHES, 

CHAS. A. DOUGLAS, 

CONRAD H. SYME, 

HENRY VEEDER, 

CHARLES J. FAULKNER, 

Attorneys for Swift and Company 
and Armour and Company Groups. 
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APRIL TERM, 1926. 


No. 4395 


SWIFT AND COMPANY ET AL. and ARMOUR 
AND COMPANY ET AL., Appellants, 

vs. 

UNITED STATES OF AMERICA, Appellee. 


MEMORANDUM IN OPPOSITION TO MOTION TO 

DISMISS APPEAL. 


I. 

Introduction—Historical Background of This Appeal. 

The motion on behalf of the United States to dis¬ 
miss the appeal of the above-named appellants to the 
Court of Appeals of the District of Columbia from the 
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order of Mr. Justice Bailey entered on the 1st day of 
May, 1925, is based upon this single proposition that 
the Court of Appeals of the District of Columbia has 
no jurisdiction to entertain the appeal of the appel¬ 
lants. The Government relies upon the Expediting 
Act of February 11, 1903 (32 Stat., 823), as amended 
by the Act of June 25, 1910 (36 Stat., 854), and section 
238 of the Judicial Code as amended by the Act of Feb- 
ruarv 13, 1925, neither of which, as we will hereafter 
show in this brief, has any application to the present 
appeal. 

The position of the Government, taken now for the 
first time upon this motion, is that this suit was 
brought in the Supreme Court of the District of Co¬ 


lumbia sitting as a district court of the United States. 
It is perhaps unnecessary to state to this Court that 
this position of the Government is purely an after¬ 
thought. From the time the consent decree was en¬ 
tered on February 27, 1920, up to the time of the filing 

of this motion bv the Government it has at no time 

* 

been hinted or suggested that the original suit was 
brought in the Supreme Court of the District of Co¬ 
lumbia holding a district court. 

The original suit was entitled “In the Supreme 
Court of the District of Columbia, in Equity, No. 
37623,” and the Government begins its bill in the 
following language: 


“The Government in instituting this proceed¬ 
ing invokes the general equity powers of this 
court in addition to the authority conferred 
upon it and contained in the act of Congress 
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dated July 2, 1890” (the Sherman anti-trust 
law) * * * ;< and further conferred and 

contained in act amendatory thereof and sup¬ 
plemental or additional thereto, and particu¬ 
larly the act known as the Clayton anti-trust 
act dated October 15, 1914” * * * “which 

said acts by special provisions give to this court 
jurisdiction in all such matters as are set out 
in the following petition.” 


As will be seen in the record, every proceeding taken 
by each of the parties to this cause was in the Supreme 
Court of the District of Columbia holding an equity 
court and not as a district court. 

The transcript of record shows (p. 357) that since 
the entry of the original consent decree some fifty pro¬ 
ceedings have been had in the Supreme Court of the 
District of Columbia sitting as an equity court, in none 
of which had the justice holding such court been desig¬ 
nated or empowered to hold a district court of the 
United States. 

That the Government of the United States itself 


recognized that the proceedings were in the Supreme 
Court of the District of Columbia holding an equity 
court and not sitting as a district court is clearly indi¬ 
cated from the fact that on the 22d day of May, 1925 
(Rec., 344), the Government entered and perfected an 
appeal to this Court from the order of Mr. Justice 
Bailey of May 1, 1925, and upon this appeal by the 
Government citation was duly issued (Rec., 345). On 
June 10, 1925, the Government filed its assignment of 
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record, that it might have the order of May 1, 1925, 
reviewed by this Court. It thus appears that for over 
six years the Government itself has recognized that in 
seeking the relief prayed in its original bill it sought 
it in the Supreme Court of the District of Columbia as 
holding an equity court as contradistinguished from a 
district court of the United States. 


II. 


This case was not brought in the Supreme Court of 
the District of Columbia sitting as a district court of 
the United States, and matters of appellate procedure 
applicable to said district courts have no application 
to this case. 


Undoubtedlv the statutes of the District of Columbia 
•> 

as cited in the Government’s memorandum give to the 
Supreme Court of the District of Columbia all the 
powers and jurisdiction of a district court of the 
United States, and authorize it to sit in special term 
as a district court of the United States. But the Gov¬ 
ernment has not brought this case in such a tribunal. 

The following sections of the 1924 Annotated Code 
of the District of Columbia, among those referring to 
the Supreme Court of the District of Columbia, are im¬ 
portant in this connection: 


Section 63: Terms. 

“The said court shall hold a general term and 
special term. The general term shall be held by 
at least three judges and each special term by 
a single justice.” 



Section 04. 

“Special terms of said court shall be known, 
respectively, as the Circuit Court, the Equity 
Court, the Criminal Court, the Probate Court, 
and the District Court of the United States.” 
(Italics ours.) 

Section SI: The District Court. 

“The said District Court shall have and exer¬ 
cise the same powers and jurisdiction as the 
other District Courts of the United States, and 
such further special jurisdiction as may from 
time to time be conferred by Congress, and of all 
proceedings instituted in exercise of the right of 
eminent domain.” 

Section 85: The Equity Court. 

“The equity court shall have jurisdiction of 
all cases heretofore cognizable in equity, and of 
all petitions for divorce, except where the relief 
sought is hereby authorized to be given by the 
probate court only, and shall have the special 
powers hereinafter provided. And the practice 
in said court shall be according to the estab¬ 
lished course of equity and procedure and the 
rules established by the said Supreme Court of 
the District, not inconsistent with law.” 

Possibly this case might have been brought in the 
Supreme Court of the District of Columbia, holding a 
special term and sitting as a district court of the 
United States, although even this may be doubted. 

But this case was not so brought. The jurisdiction 
of the Supreme Court of the District of Columbia sit- 
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ting as a District Court of the United States, was not 
invoked. Instead, the Government, doubtless relying 
upon the doctrine laid down by the Court of Appeals 
of the District of Columbia in the ease of United 
States rs. Baltimore ct' Ohio Railroad Company, 26 Ap¬ 
peals D. C., 581, brought this action in the Supreme 
Court of the District of Columbia sitting in equity 
term, on the theory that causes of action which Con¬ 
gress declares to be cognizable generally in the district 
courts of the United States are, so far as this jurisdic¬ 
tion is concerned, properly triable in the Supreme 
Court of the District of Columbia in any term. When 
tried in the equity term, however, as in this instance, 
it is not on the theory that the justice holding such 
term is holding a district court of the United States, 
but only that the Supreme Court of the District of 
Columbia, a somewhat anomalous and indeed a sui 
generis court, was intended by Congress to try cases 
which would ordinarilv be tried by district courts of 
the United States. 

We quote briefly from the opinion of the court in 
the case of United States rs. Baltimore & Ohio Rail¬ 
road Company, supra, referring to the Safety Appli¬ 
ance Act: 

“It would seem, therefore, that when Congress, 
in Section 6 of this statute, imposed a penalty 
for every violation of this safety-appliance stat¬ 
ute, and directed that the same should be re¬ 
covered in a suit to be brought in the district 
court of the United States ‘having jurisdiction 
in the locality’ where such violation shall have 



been committed, Congress intended to include 
the court of the United States in the District of 
Columbia, which was the proper tribunal to take 
jurisdiction in this locality of such a suit for a 
penalty incurred by reason of violation of this 
statute in this district.” 

In the above-mentioned case, the action had been 
brought by the Government in the Supreme Court of 
the District of Columbia in circuit term. It does not 
appear to have been contended, nor did the court hold, 
that the Supreme Court of the District of Columbia, 
sitting in such circuit term, was in fact a district court 
of the United States. It was held simply that Con¬ 
gress must have intended that such actions, when tri¬ 
able within this jurisdiction, should be brought in the 
Supreme Court of the District of Columbia holding 
circuit term as the only proper forum for trying such 
cases. 

“It is of common knowledge” savs Mr. Jus- 
McComas, in delivering the opinion of the Court 
of Appeals in the Baltimore & Ohio Railroad 
case, supra, ‘‘that for nearly half a century, all 
such suits have been brought in the Circuit 
Court special term, of the Supreme Court of the 
District; yet, if the appellee’s contention be just, 
all such suits and judgments thereon were void, 
and because the United States District Court, in 
special term, lacks a jury to try such causes, the 
United States itself, as its seat of Government, 
is impotent to recover in any action included in 
paragraphs 3 and 4 just mentioned. 

Rightly, as we think, the circuit court of the 
District has heretofore held that such jurisdic- 
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tion exercised by district courts of the United 
States in the States of the Union, was in this 
Federal district, conferred upon the circuit 
court’s special term of the Supreme Court of 
the District.” 


Possibly the Government might have elected to bring 
the present action in the District Court of the United 
States located in the District of Columbia, i. e., the 
special term of the Supreme Court of the District of 
Columbia, so designated. 

In such event, this case should have been captioned 
“In the Supreme Court of the District of Columbia, 
holding a District Court of the United States.” It 
would then have been calendared on the special docket 
of this District Court; it would have been tried by the 
justice assigned to sit in district term; the proceedings 
would have been entered upon the minutes of this dis¬ 
trict court and all parties would have been put upon 
notice that it was the intention of the Government to 


invoke some special and peculiar jurisdiction of the 
Supreme Court of the District of Columbia. 

Certainly when the Government has not so brought 
its case, it cannot be heard to contend that an appeal 
from the decision of the trial court lies only to the Su¬ 
preme Court of the United States. 

The Government, instead of invoking the jurisdic¬ 
tion of a district court of the United States, brought 
this suit in the Supreme Court of the District of Co¬ 
lumbia (in equity), a separate and distinct judicial 
tribunal created by Congress under separate and dis- 
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tinct acts and governed by separate and distinct rules 
of procedure. 

Inasmuch as the Supreme Court of the District of 
Columbia, Holding an Equity Court, is not a district 
court of the United States, we must look for light on 
matters of appellate procedure to the special statutes 
of Congress referring specifically to the Supreme 
Court of the District of Columbia. And so we find in 
the Act of February 9, 1893, creating the Court of Ap¬ 
peals of the District of Columbia, Congress declared 
in the most definite and yet comprehensive terms: 

‘‘That any person aggrieved by any final 
order, judgment or decree of the Supreme Court 
of the District of Columbia, or of any justice 
thereof, may appeal therefrom to the Court of 
Appeals hereby created, and upon such appeal, 
the court shall review such order, judgment or 
decree, and affirm, reverse, or modify the same 
as shall be just” (Section 7). 

The statute just quoted is now in full force and 
effect, and forms the only proper basis for appeal in 
the present case. Xo other act of Congress has ever 
provided for any other method of appeal from the Su¬ 
preme Court of the District of Columbia, sitting in 
equity term, than the statute just quoted, which gives 
the Court of* Appeals jurisdiction to hear and deter¬ 
mine all appeals of any person aggrieved by any final 
order or decree of this lower court. The Expediting 
Act, on which the Government relies as basis for stat¬ 
ing that a direct appeal should be taken to the Supreme 
Court of the United States, cannot by the wildest 
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stretch of imagination be held to apply to a decision 
rendered by a justice of the Supreme Court of the 
District of Columbia sitting in equity term. It is sub¬ 
mitted that the appellants here have sought the right 
forum for their appeal, the only forum which is open 
to them under the laws of the United States. 


III. 

The expediting act which provides that appeals in 
anti-trust cases shall lie from district or circuit courts 
direct to the Supreme Court of the United States, has 
no application whatever to the Supreme Court of the 
District of Columbia. 


As has been urged above, no possible justification 
can be found for an appeal under the Expediting Act 
from the Supreme Court of the District of Columbia 
to the Supreme Court of the United States, unless the 
former court were sitting in special term as a District 
Court of the United States. But appellants wish to go 
further than this, however, and they respectfully sub¬ 
mit, upon every show of reason and authority, that 
neither the framers of the Expediting Act of 1903 nor 
its amenders in 1910 ever intended that the statute 
should apply to any case tried in the Supreme Court 
of the District of Columbia, in whatever term that court 
might be sitting. 

Appellants feel constrained to quote here the entire 
Expediting Act, in order that its detailed provisions 
may be more carefully brought to the attention of this 
court: 
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“(Sec. 1.) (Anti-Trust Cases Given Pre¬ 
cedence in District Court—Hearing by Three 
or More Judges—Division of Opinion—Addi¬ 
tional Judge and Reargument. —That in any 
suit in equity pending or hereafter brought in 
any circuit court of the United States under the 
Act entitled ‘An Act to protect trade and com¬ 
merce against unlawful restraints and monop¬ 
olies, ’ approved July 2nd, 1890, ‘An Act to 
regulate commerce,’ approved February 4th, 
1887, or any other Acts having a like purpose 
that hereafter may be enacted, wherein the 
United States is complainant, the Attorney Gen¬ 
eral mav tile with the clerk of such court a cer- 
% 

tificate that, in his opinion, the case if of gen¬ 
eral public importance, a copy of which shall 
be immediatelv furnished by such clerk to each 
of the circuit judges of the circuit in which the 
case is pending. Thereupon such case shall be 
given precedence over others and in every way 
expedited, and be assigned for hearing at the 
earliest practicable day, before not less than 
three of the circuit judges of said court, if there 
be three or more; and if there be not more than 
two circuit judges, then before them and such 
district judge as they may select; or, in case the 
full court shall not at any time be made up by 
reason of the necessary absence or disqualifica¬ 
tion of one or more of the said circuit judges, 
the justice of the Supreme Court assigned to 
that circuit or the other circuit judge or judges 
may designate a district judge or judges within 
the circuit who shall be competent to sit in said 
court at the hearing of said suit. In the event 
the judges sitting in such case shall be equally 
divided in opinion as to the decision or disposi- 
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tion of said cause, or in the event that a ma¬ 
jority of said judges shall be unable to agree 
upon the judgment, order, or decree finally dis¬ 
posing of said case in said court which should 
be entered in said cause, then they shall immedi¬ 
ately certify that fact to the Chief Justice of 
the United States, who shall at once designate 
and appoint some circuit judge to sit with said 
judges and to assist in determining said cause. 
Such order of the Chief Justice shall be immedi¬ 
ately transmitted to the Clerk of the circuit 

9/ 

court in which said cause is pending, and shall 
be entered upon the minutes of said court. 
Thereupon said cause shall at once be set down 
for reargument and the parties thereto notified 
in writing by the clerk of said court of the ac¬ 
tion of the court and the date fixed for the re- 
argument thereof. The provisions of this sec¬ 
tion shall apply to all causes and proceedings 
in all courts now pending, or which may here¬ 
after be brought (32 Stat. L., 823, as amended 
by 36 Stat. L., 854). 

“(Sec. 2.) (Appeal Direct to Supreme 
Court.)— That in every suit in equity pending 
or hereafter brought in any circuit court of the 
United States under any of said Acts, wherein 
the United States is complainant, including 
cases submitted but not yet decided, an appeal 
from the final decree of the circuit court will lie 
only to the Supreme Court and must be taken 
within sixty (lavs from the entry thereof; Pro - 
vidcd, That in any case where an appeal may 
have been taken from the final decree of a cir¬ 
cuit court to the circuit court of appeals before 
this Act takes effect, the case shall proceed to a 
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final decree therein, and an appeal may be taken 
from such decree to the Supreme Court in the 
manner now provided by law (32 Stat. L., 
823).” 


Even the most cursory examination of the above- 
quoted statute reveals its highly technical application. 
The statute is erected upon the framework of a regular 
judicial circuit of the United States Federal courts. 
Its proper application calls for a trial in a circuit court 
of the United States held by at least three judges; it 
calls for the use of judges from one or more district 
courts in a Federal circuit; in certain instances it re¬ 
quires steps to be taken by the justice of the Supreme 
Court of the United States who is assigned to the spe¬ 
cial circuit in which the case is being tried. Under the 
statute, expedition is really effected, not by omitting a 
hearing by a circuit court of appeals, but almost rather 
by constituting the lower court itself an appellate court 
in banc. It is, therefore, not so much the second stage 
in the hearing of such causes ( i. e. y the first appeal) 
which is omitted or curtailed so much as the first or 
trial stage. Section 2 of the statutes which declares 
that in cases under the anti-trust act and certain other 
acts wherein the United States is complainant “an ap¬ 
peal from the final decree of the circuit court will lie 
only to the Supreme Court,'’ contains a direct refer¬ 
ence to the preceding section, and it was the obvious 
intendment of the framers of this statute that cases so 
directly appealed should have been originally tried 
before a court in banc of at least three judges, having 


14 


much greater dignity and authority than an ordinary 
district or circuit court of the United States. 

The provisions of this Expediting Act were clearly 
inapplicable to the Supreme Court of the District of 
Columbia, either at the time the statute was enacted 
or at the time this appeal was taken. The District of 
Columbia is not a Federal judicial circuit within the 
meaning of this statute. There is no judge of the Su¬ 
preme Court of the United States specially assigned 
to the District of Columbia; there were no circuit 
judges, as well as district judges; the judges of the Su¬ 
preme Court of the District of Columbia never sat in 
banc to decide cases under this statute. The Govern¬ 
ment will be unable to point out a single instance dur¬ 
ing the twenty-three years in which the Expediting Act 
has been in effect when any claimant has sought to 
apply the provisions of this statute to cases heard in 
the Supreme Court of the District of Columbia. 

Had Congress intended to apply the Expediting Act 
to the District of Columbia court, obviously some spe¬ 
cific reference would have been made to this court— 
some provision would have been inserted to fit the 
anomalous framework of this branch of the Federal 


judiciary. It is utterly impossible, without warping 
the provisions of the Expediting Act beyond all recog¬ 
nition, to apply it to cases arising in the Supreme 
Court of the District of Columbia, and it is inconceiv¬ 
able that Congress, in enacting this statute, so intended 
it to be applied. 

It will be noted that section 2 of the amended Ex¬ 


pediting Act, after declaring that appeals in cases 



within the scope of the act decided by any circuit court 
of the United States should lie only to the Supreme 
Court of the United States, contains the following 
statement: 

“Provided, that in any case where an appeal 
may have been taken from the final decree of a 
circuit court to the circuit court of appeals 
before this Act takes effect, the case shall pro¬ 
ceed to a final decree therein, and an appeal may 
be taken from such decree to the Supreme Court 
in the manner now provided by law.” (Italics 
ours.) 


The purpose of this proviso was obviously to save 
pending cases where an appeal had been taken “from 
the final decree of a circuit court to the circuit court 
of appeals before this act takes effect.” There is no 
saving clause with respect to a case where an appeal 
had been taken from a final decree of the Supreme 
Court of the District of Columbia to the Court of Ap¬ 
peals of the District of Columbia. Yet it is apparent 
that such a saving clause would have been necessarv 
if the statute had been intended to apply to suits 
brought in the Supreme Court of the District of Co¬ 
lumbia; for it can scarcely be argued that the Court 
of Appeals of the District of Columbia was a “circuit 
court of appeals” within the meaning of this proviso. 

It is probable that the framers of the Expediting 
Act, knowing that special provision had already been 
made for the prompt appeal of cases arising in the 
District of Columbia, purposely permitted such appel¬ 
late procedure to remain intact. But even if the omis- 


sion of Congress to include appeals from the Supreme 
Court of the District of Columbia in the terms of the 


Expediting Act was due entirely to inadvertence or 
oversight, it is submitted that it is certainly not within 
the province of this Court to supply the omission. 

If anv doubt whatever still remained as to the inten- 

w 

tion of Congress to place the appellate procedure of 
cases arising in the District of Columbia on an entirely 
different footing from those arising in the regular Fed¬ 
eral circuits, this doubt must be absolutely dispelled 
by an examination of certain provisions of the Fed¬ 
eral Judicial Code adopted in 11)11. 

Section 238 of this Judicial Code reads as follows: 


“Sec. 238. (Appeals and Writs of Error from 
United States District Courts.) —Appeals 
and writs of error may be taken from the dis- 
triet courts, including the United States dis¬ 
trict court for Hawaii and the United States 
district court for Porto liico, direct to the Su¬ 
preme Court in the following cases: In any case 
in which the jurisdiction of the court is in issue, 
in which case the question of jurisdiction alone 
shall be certified to the Supreme Court from 
the court below for decision; from the final sen¬ 
tences and decrees in prize causes; in any case 
that involves the construction or application of 
the Constitution of the United States; in any 
case in which the constitutionality of any law 

of the United States or the validity or construe- 

* 

tion of anv treatv made under its authority is 
drawn in question; and in any case in which the 
constitution or law of a State is claimed to be 
in contravention of the Constitution of the 


United States (36 St at. L., 1157, as amended 38 
Stat. L., 804).” 
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Under the theory of the Government in this suit, if 
a case which had been brought in the Supreme Court of 
the District of Columbia in any of its special terms in¬ 
volved any of the matters referred to in the above- 
quoted section, an appeal or writ of error might be 
taken from the court’s decision direct to the Supreme 
Court of the United States; for, according to the Gov¬ 
ernment’s theory, the Supreme Court of the District of 
Columbia is a district court of the United States in 


matters of procedure as well as in certain matters of 
jurisdiction. 

But Congress did not so conceive the Supreme Court 
of the District of Columbia. In prize cases, in cases 
involving the construction of the Constitution of the 
United States or the constitutionality of laws of the 
United States, etc., matters which, in district courts, 
were taken under the Judicial Code by direct appeal to 
the Supreme Court of the United States, a different 
order of procedure was definitely and specifically pre¬ 


scribed for the courts of the District of Columbia. 


Section 250 of the Judicial Code outlines this special 
mode of procedure in appeal of cases brought in the 
District of Columbia. It provides that the very classes 
of cases which from district courts are appealable di¬ 
rect to the Supreme Court of the United States, are, in 
the District of Columbia, appealable to the Supreme 
Court of the United States from I he District of Colum¬ 
bia Court of Appeals. We quote below section 250 in 
full: 


“Sec. 250 (Appeals and Writs of Error 
From the Court of Appeals of the District 
of Columbia.)— Any final judgment or decree 
of the Court of Appeals of the District of Co- 
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lumbia may be reexamined and affirmed, re¬ 
versed, or modified by the Supreme Court of 
the United States, upon writ of error or appeal, 
in the following- cases: 

“First. In cases in which the jurisdiction of 
the trial court is in issue; but when any such 
case is not otherwise reviewable in said Su¬ 
preme Court, then the question of jurisdiction 
alone shall be certified to said Supreme Court 
for decision. 

“Second. In prize cases. 

“Third. In cases involving the construction 
or application of the Constitution of the United 
States, or the constitutionality of any law of 
the United States, or the validity or construc¬ 
tion of any treaty made under its authority. 

“Fourth. In cases in which the constitution, 
or any law of a State, is claimed to be in con¬ 
travention of the Constitution of the United 
States. 

“Fifth. In cases in which the validity of any 
authority exercised under the United States, or 
the existence or scope of any power or duty of 
an officer of the United States is drawn in ques¬ 
tion. 

“Sixth. In cases in which the construction of 
any law of the United States is drawn in ques¬ 
tion bv the defendant. 

•* 

“Except as provided in the next succeeding 
section, the judgments and decrees of said court 
of appeals shall be final in all cases arising 
under the patent laws, the copyright laws, the 
revenue laws, the criminal laws, and in ad¬ 
miralty cases; and, except as provided in the 
next succeeding section, the judgments and 
decrees of said court of appeals shall be final 
in all cases not reviewable as hereinbefore pro¬ 
vided. 
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i ‘Writs of error and appeals shall be taken 
within the same time, in the same manner, and 
under the same regulations as writs of error 
and appeals are taken from the circuit courts of 
appeals to the Supreme Court of the United 
States (36 Stat. L., 1159).” 

The appellants respectfully submit that by these 
provisions of the Judicial Code the intention of Con¬ 
gress is shown to be very clear that the Supreme Court 
of the District of Columbia is truly sni generis. It is 
a court which, although it may at times sit as a district 
court of the United States, is governed by rules of ap¬ 
pellate procedure entirely separate and distinct from 
those applied to district courts. It is submitted that 
the so-called Expediting Act, by its most extended 
construction, cannot possibly apply to cases brought 
in the Supreme Court of the District of Columbia. 

IV. 

The 1925 amendments to the Judicial Code do not 
apply to this appeal. 

The Government, in its memorandum on the motion 
to dismiss this appeal, has sought to rely upon the 
amendment to the Judicial Code adopted February 13, 
1925. This amendment to the Judicial Code cannot be 
considered in connection with the matters now before 
this Court on this appeal. Evidently the Government 
overlooked the fact that although passed on February 
13, 1925, the amendment did not become effective until 
ninety days thereafter, and that by express provision 
decrees entered prior to the effective date were spe¬ 
cifically excluded from its operation. 



20 


Section 14 of the Act of February 13, 1925, is as 
follows: 

“That this act shall take effect three months 
after its approval, but it shall not affect cases 
then pending in the Supreme Court, nor shall 
it affect the right to a review, or the mode or 
time for exercising the same, as respects any 
judgment or decree entered prior to the date 
when it takes effect.” (Italics ours.) 

Bv its terms the above-mentioned act took effect on 
May 13, 1925. The decree of the Supreme Court of 
the District of Columbia from which this appeal is 
prosecuted was entered on May 1, 1925, thirteen days 
prior to the date on which the amendments referred to 
by the Government took effect. The questions of law 
arising on this appeal must, therefore, be decided with¬ 
out reference to the amendments to the Judicial Code 
of February 13, 1925. 

V. 

Conclusion. 

For the reasons assigned in the memorandum, the 
Government’s motion to dismiss the appeal should be 
denied. 

Respectfully submitted, 

CHARLES E. HUGHES, 

CHAS. A. DOUGLAS, 

COXRAD H. SYME, 

HENRY VEEDER, 

CHARLES J. FAULKNER, Jr., 

Attorneys for Swift and Armour 

Groups of Defendants. 
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of Columbia 


October Term, 1926 
No. 4395 

Swift & Company, et al., appellants 

v. 

United States, et al., appellees 


MEMORANDUM IN OPPOSITION TO MOTION TO TRANSFER 

APPEALS 

The first and complete answer to appellants’ 
motion is that the question which it presents has 
already been decided adversely by this court in this 
case. A memorandum was filed in this case Octo¬ 
ber 4, 1926, by Mr. Edgar Watkins, counsel for the 
American Wholesale Grocers Association, Inter- 
venors, requesting such a transfer of these appeals 
as is now asked by appellants, and setting forth in 
substance the same arguments as are now advanced 
by appellants, in the memorandum accompanying 
their motion. Mr. Yv r atkins further argued his 
suggestion orally before this Court at that time, 
and the question was therefore clearly before the 

Court in its consideration of these appeals, as a re- 
27514—27 (i) 
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suit of which it rendered its decision of January 3, 
1927, refusing, in effect, the suggestion made by 
Mr. Watkins, and dismissing these appeals for 
want of jurisdiction. 

However, for the convenience of the Court, 
though at the risk of repeating propositions which 
it no doubt had clearly in mind when it rendered 
its recent decision, the Government briefly sets 
forth below the further reasons why this motion 
should be denied. 

SUMMARY OF APPELLANTS’ ARGUMENT 

Appellants’ argument in support of their motion 
falls under two heads: 

I. That the Circuit Court of Appeals, as men¬ 
tioned in Section 238 (a), Judicial Code, includes 
the Court of Appeals of the District of Columbia— 

(1) By analogy to the Government’s argument 
that District Courts of the United States, as men¬ 
tioned in the Sherman Act and the Expediting 
Act, include the Supreme Court of the District of 
Columbia. 

(2) By the liberal construction to which reme¬ 
dial statutes are entitled. 

II. That even though the above argument be un¬ 
sound, the provisions of Section 238 (a), Judicial 
Code, are nevertheless extended to the Court of 
Appeals of the District of Columbia by Section 250, 
Judicial Code. 
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ARGUMENT 

I 

The Circuit Court of Appeals as used in Section 
238 ( a), Judicial Code, does not include the Court 
of Appeals of the District of Columbia . 

(1) At the risk of wearying the Court, the Gov¬ 
ernment must again repeat what appellants con¬ 
tinue to ignore, namely: It has never contended 
that the term “District Court of the United States” 
as used generally in statutes, includes the Supreme 
Court of the District, but only that it does so with 
reference to particular cases which the Supreme 
Court of the District can only entertain by virtue 
of its status or powers as a district court of the 
United States. There is no statute comparable to 
Sections 61-64, and 84, D. C. Code (relating to the 
Supreme Court of the District), which confers upon 
the Court of Appeals of the District any status or 
jurisdiction as a Circuit Court of Appeals of the 
United States; and even if there were such a statute, 
it can not be contended that these appeals were 
before this court solely by virtue of its jurisdiction 
as a Circuit Court of Appeals; for certainly no 
jurisdiction over these appeals would lie in a cir¬ 
cuit court of appeals if the case had originally been 
brought in a district court of the United States, 
because of the limiting provisions of the Expediting 
Act. 
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It is idle for appellants to argue (p. 6) that: 

If the Supreme Court of the District of 
Columbia be a district court of the United 
States, then this Court is its circuit court 
of appeals. It can have none other. 

for as a district court of the United States, within 
the meaning of the Sherman Act and the Expedit¬ 
ing Act (and the Government contends no fur¬ 
ther), it needs no court of appeals whatsoever, 
since those statutes permit appeals from final de¬ 
crees in cases thereunder to be taken only to the 
Supreme Court of the United States. 

(2) But the Judicial Code clearly shows its own 
intention that the term “Circuit Court of Ap¬ 
peals,” as used therein, should not be generally ex¬ 
tended to the Court of Appeals of the District of 
Columbia, even by the liberal construction for 
which appellants contend; for its framers took the 
particular trouble to make express mention of both 
courts in the enactment of provisions intended to 
be applicable to both courts. 

(a) Section 239 1 authorizes the Circuit Courts of 
Appeal to certify questions to the Supreme Court 
in advance of decision; yet Section 251 expressly 
confers the same authority upon the Court of Ap¬ 
peals of the District of Columbia. 

(b) Section 240 authorizes writs of certiorari 
from the Supreme Court of the United States to 
Circuit Courts of Appeal in cases otherwise final 

1 All section references herein are to the Judicial Code prior to its 
amendment by the Act of February 13, 1925. 




5 


in the latter; yet Section 251 expressly authorizes 
the same remedy with reference to the Court of 
Appeals of the District of Columbia. 

It is pot understood by what rule of construc¬ 
tion appellants can claim that Congress intended 
to include both courts under one caption in some 
instances, yet considered it necessary in others to 
repeat the same grant of power to each court sep¬ 
arately. 

Appellants were unfortunately brief in their 
quotation from Heitler v. United States, 260 U. S. 
438, upon which they base their claim for such a 
liberal construction of Section 238 (a), as to in¬ 
clude this Court of Appeals. In that case writs of 
error had been dismissed by the Supreme Court 
as frivolous, and plaintiffs in error then asked for a 
transfer to the Circuit Court of Appeals under Sec¬ 
tion 238 (a), Judicial Code, for the consideration 
of questions of evidence. The court held that the 
mere fact that plaintiffs in error might be prosecut¬ 
ing frivolous appeals to the wrong court and delay¬ 
ing the progress of litigation, was no reason for 
denying the transfer; that Section 238 (a) should 
in that respect be liberally construed; and the rele¬ 
vant quotation from their opinion, including the 
portion which appellants omit, is as follows (p. 
440): 

This is a remedial statute and should be 
construed liberallv to carrv out the evident 
purpose of Congress. The fact that the op¬ 
portunity therein given to litigants in the 
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Circuit Courts of Appeals where they have 
mistakenly sought a review in this Court may 
at times be abused and unduly prolong the 
litigation and delay the successful party be¬ 
low, is no reason why when the case comes 
clearly within the language of the statute 
the transfer should not be made. The suc¬ 
cessful party below may avoid undue delay 
by a prompt motion to dismiss in this Court 
in such cases. (Italics supplied.) 

The italicized words show that the Court had no in¬ 
tention of extending Section 238 (a) to include a 
court not clearly within the language of the statute, 
but were speaking purely with reference to the 
abuse which might be made of this section through 
the prosecution of frivolous appeals. 

II 

Section 250, Judicial Code, is wholly inapplicable 
to the present motion. That section deals expressly 
with appeals and writs of error from the Court of 
Appeals of the District of Columbia to the Supreme 
Court of the United States. It prescribes in six 
paragraphs the classes of cases in which such ap¬ 
peals or writs of error will lie. In the last para¬ 
graph it lays down the standard of procedure as to 
such appeals in the cases thereinbefore described. 
The present case involves no such appeal. It in¬ 
volves only an appeal from the Supreme Court of 
the District of Columbia in an antitrust suit in 
equity, instituted by the Government under the 
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Sherman Act. The statute governing such appeals, 
as this Court has already decided in its opinion of 
January 3,1927, is the Expediting Act of February 
11, 1903, 32 Stat. 823, as amended June 25, 1910, 
36 Stat. 854, which provides that such appeals may 
be taken only to the Supreme Court of the United 
States, and within sixty days from the entry of the 
decree appealed from. But what appellants are 
contending for in their present motion is not a right 
to proceed in any particular manner with refer¬ 
ence to any particular appeal authorized by Section 
250, J. C., but a substantive right to prosecute an 
appeal under the Expediting Act at a time and in 
a manner not authorized therein. 

Wherefore, it is respectfully submitted that the 
appellants’ motion should be dismissed. 

William J. Donovan, 
Assistant to the Attorney General. 

H. B. Teegarden, 

Special Assistant to the Attorney General. 
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